. UNIVERSITY OF MISSOURI
LAW SCHOOL FOUNDATION

When the Universlty of Missouri [Columbia] Law School Foundation was
established as a pro forma corporation on April 17, 1928, its staled purpose
was as follows: “The corporation is formed for the purpose of promoting
and furthering legal education in the State of Missourl. Il proposes 1o ac-
complish its objects by establishing an endowment and foundation for pro-
moting the interest and welfare of the School of Law of tho Universily of
Missouri [Columbia], and for aiding and extending the work and activities of
said School of Law.”

Law School Foundation support of the Dean and Facully of Law has been
of significant help in certain areas where public funds have been unavailable
or inadequate. The following are some of the Foundation’s programs.

Travel Expente Reimburiement. 1t Is important thet a3 many law teachers as possible attend
Mo annual meeting of the Association of American Law Schools held wach year shontly after
Clirisnnay day, Public {unds have been svailable 10 cover only iransporiation costs and oliea heve
been inedequate (Y thet. For some yosrs the F Jation hes p Jed addini funds 10 cover
‘l"‘;'/‘hillmjuing’ snd excoss Wransportation costs, and $),250 will be used for this purpote In
3.74.

Facully Fell ps. For soma years the Foundation has suthorlzed the expenditure
of up 1o §4,500 los up 1o fiva $900 summor facully followships, with no strlngs attached. Two
of thuee sto awarded in a typical summer, bul with o larger lucully and no significant incruase
in ihe summer school budgel, It is expected 1tha) more members of the law facully will be
awarded summer fetlowships, The ‘acv!ly mamber vsually docs logal sesearch for law review
articles or books, or dovelops new or inp d teaching materisls. For example, Professor Grant
5. Nelsoa s ] of the ] blished end nationally recognized Van MHecke, Leavell
& Neclion, Cases end Materials on équilablu Remedies and Restitulion (2d ed. 1973), and o
foundation summer fallowship halped give him the rel d live he ded for this very
signilicant contribution to tegal scholarship,

Dean’s Discrationary Fund, For some years the Foundation has provided the Dean of the
School of Law with a $750 discretionary fund which can bo used for cedain entetainment ex-
p;pseg not salmbursable from public funds, or for other purposos consistent with Foundation
objoctives.

F. L. Th {r. Faculty Achl, t Fuad. In D ber 1972 F. L, Thompson |r. [‘49) of
Kansas Clly made a svbstontial gifi of stock to the Univcuh{, the income (and principal ot
discretion) 10 bu used a1 the ditection of the Foundstion for & facully achievoment prograen. Tha
F Jati  f wil i this fall the Poui:ulu program  wnder which exceptional
faculty achievement is to ba ancousaged, i and Jud

In subsequent issues of the Missouri Law Review other Law School Founda-
tion programs will be described.

Mail your gift, large or small, lo:
Univorsity of Missouri Law School Foundation
School of law, Tate Hall
University of Missouri—Columbla
Columbia, Mo, 65201
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SYMPOSTUM—PROPOSED MISSOURI
CRIMINAL CODE*

THE MODERN CRIMINAL CODE TFOR MIS§OURI
(TENTATIVE DRAFT)—A CHALLENCE
FULFILLED AND THE CHALLENGE
PRESENTED

Join C. DanrorTu®*

Let’s have a rule
Which deals to crimes an equal punishment:
Nor tortures with the horrid lash for faults

Worthy a birchen twig.
’ Hor. Sat. 1.3. 117-19.

The concept that the punishment should fit the crime is absnmple
one shared by both the layman and the lawyer. The concept lccomfis
difficult in application, however, for it must be determined what acts
are to be proscribed and what the consequences are to l)c. for committing
them. Our notions of fair play and due process also require lhnt. all pr(;
scribed acts and the penalties for commilfing them be well-defined ;m
adequately publicized so as to provide notice to those w'ho must regu ate
their conduct accordingly. Yet, the criminal laws of Iv.hssoun somcmlncs
fail to deline the prohibited acts in a readily compre.hcnslblc manner. W‘\'nl
is more, the overall statutory scheme of punishment is uneven. Occasionally,
the person acting immorally may be punished only if charged and cm?-
victed of an offense enacted to regulate unsocial conduct of lesser or greater

*Editor's note: This issue went to press helore the Pmpcifcd le‘c(‘::l':

finalized. Possibly, there will be minor v:mauontl bct::w:ccr‘\l ‘:wis :33(‘)::; "y,‘lp
: i i i X ode tha entually ap-

as presented in this symposivm and the Proposed G i .
prol:ed by the committce. Three parts of the symposium, tclulmg‘ to scmcng:lng:;
offenses against the person, and offenses against public order will appear 1
uture issue of the Missourt Law Review. L )
: ssAttorney General of Missouri; A.B. Princeton University, 1958; B.D. Yale
Divinity School, 1963; LI.B. Yale University, 1963.
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importance. Too {requently, acts made criminal do not reflect present-day
thought.

Deficiencies in the criminal laws of Missouri are directly related to
the antique framework of those laws. Many of the present statutes are
the same as, or slight variations of, those enacted in 1835, fourteen yeurs
after Missouri achicved statehood. With few exceptions' there has been
little or no effort to improve the substantive criminal law in this state.
To be sure, the antique structure has been embellished from time to time
but, with the exceptions noted, only by ad hoc response to specific
problems. There has been no attempt systematically and comprehensively
to revamp the basic structure of the substantive law to promulgate an
integrated and understandable criminal code.

There is a compelling need, which has been seen for some time,?
for the enactment of a truly comprehensive and unified criminal code
for this state, That is not to say that the Missouri legislature should be
faulted for not having reworked the criminal laws into such a code. What
was clearly required to meet the nced was a special project concentrating
the efforts of those particularly involved with the criminal law. The
Modern Criminal Code for Missouri (Final Draft 1973) was produced
in just such a manner.

In the Omnibus Crime Control and Safe Streets Act of 19G8,> Con-
gress established the Law Enforcement Assistance Administration (LEAA)!
and made federal funds available to the states for law enforcement pur-
poses and related projects.® The Missouri Law Enforcement Assistance
Council (MLEAC)® was created to administer the allocated LEAA [unds.
There is a lively competition' among the various governmental bodies
involved in the criminal justice system—courts, police, correctional insti-
tutions, juvenile services, and others~for these funds. The office of the
Autorney General of Missouri has also obtained LEAA funds for various
programs and purposes. Early in 1969, it was decided that this office would
submit a proposal to the MLEAC for a planning grant to fund a project
that had as its objective a thorough revision of the substantive criminal
laws of Missouri. The project was to be accomplished in two stages: the
first stage would entail study of existing laws and evaluation of needed

1. The exceptions include the Sealing Statute, §§ 560.156-.161, RSMo 1969;
the Mental Responsibility Law, §§ 552.010-080, R$Mo 1969; and the Drug
Regulations Law, §§ 195.010-.270, RSMo 1969.

2. That reform is needed is clearly indicated by the work of the American
Law Institute in its Model Penal Code, a work that is providing the basis for
substantive criminal law reform in several states. See Wechsler, Codification of
Criminal Law in the United States: The Model Penal Code, 68 Corum. 1. Rev,
1425 (19G8).

3. 412 US.C. §§ 3701.95 (1970).

4. Id. § 3711 Sn).

5. Sce gencrally Omnibus Crime Control and Safc Streets Act of 1968, 42

U.S.C. §§ 3701-95 (1970).
6. Fc_»r basic information concerning the MLEAC, see Der'T. oF CoMMUNITY
AFrFairs, Tue Missourt STaTE GoveanNsenTAL Skrvices Cataroc 136-37 (1970).

(
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changes; the second would involve the drafting of a modern criminal
code. Although the difficulties that had beset revisers in other states were
recognized at that time,7 it was anticipated that Missouri revisers could
use other state codes as examples so that the time required for the com-
pletion of each stage would be approximately one year. The project budget
submitted with the proposal estimated expenditures at less than $20,000,
including state contributions. As it turned out, the project has consumed
the energies of the revisers for roughly four years and a considerably
greater amount of money than originally anticipated.® ]

As proposed, the project was to be implemented by a committee .that
would be representative of all phases of law enforcement: the judiciary,
police agencies, the prosecuting attorneys, defense attorneys, the Depart
ment of Corrections, the office of the Attorney General, and the legisla-
ture—at least one Democratic and one Republican legislator would be
appointed to the committee. That idea was followed in sclecting the
original 13 members of the committee and necessary replacements. Two
years into the project, the committee had refined its work and procedures
to the point where it was felt desirable to increase its size substantially.
The general principles and sentencing system that are common to the
entire code and supply a’ infilying structure had been completed, so that
the risk of becoming mired in endless argument due to a greater number
of drafters had been reduced. Further, with an increased membership,
additional subcommittees could be created so that the many subjects 0
be treated could be handled more quickly.

At the time of the proposal, although firmly convinced that the
substantive criminal law of Missouri had to be reformed, 1 was personally
awed by the amount of effort it would take to complete the project.
Now that 1 have had the chance to see the committee in action and
review the minutes of its meetings, my awe is all the greater. Judge
Norwin D. Houser, as chairman of the committee, had what must have
seemed a Herculean task in keeping the work {lowing and not allowing
the meetings to degenerate into futile argument. Those duties he per-
formed with remarkable skill. The four reporters, all law school professors,
who served the committee and whose responsibilities included initial
drafting, received meager recompense for their labors. Surely, the cut.irc
summers and leaves of absence [rom employment they spent on drafting
and other committee work indicate a devotion to the project that money

7. ¥or a discussion of the problems of revision in Kansas, whose "cn,rgunal

code” also was basically derived from the Missouri statutes of 1835, sce Wilson,
New Bottles for Old Wine: Criminal Revision in Kansas, 16 Kan, L. Rev. 585
(1968). . . )
8. Roughly $28,000 was spent by the committee during the first two yf::n-s
of the project. The last two years of the ltro]cct required somewhat g‘l’c.ll(.;
expenditures hecause additional reporters ant rescarch assistants were .'empl(r‘nyc(
and there were more [requent mectings and disbursements for materials. Com-
mittee members kept records of the hours they spent on the project so that
the time could be considered in determining the state’s contributing funds.
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could not buy. That devotion was obviously shared by the members of
the committee, who gave frecly of their time and services. The things
to be said in praise of each of the drafters of the Missouri code are so
many that one does not know where to begin or end. Therefore, I will
but personally thank each of them for meeting the challenge with an
unswerving vigor and for a job well done.

Nevertheless, the Missouri code will be worthless unless it is adopted
by the legislature. It is true that members of the legislature served on
the drafting commitice and, for that reason as well as because of the
code’s obvious merits, one would hope that the chances of the code being
enacted are great. But with the support ‘of all organizations involved in
the criminal justice system as well as other legal groups, the odds that
the code will meet the approval of the legislature become much more
favorable. So that is my challenge to you—to speak out in favor of the
code and elicit support for its enactment.

INTRODUCTION TO A SYMPOSTUM ON THF,
PROPOSED NEW AND MODERN CRIMINAY. CODE
FFOR MISSOURI

Junce Norwin D. Houser®

1. Tk Owp
A. In General

The basic criminal code of Missouri was enacted in 1835.! The exist-
ing statutes imposing criminal penalties consist of what may be designated
loosely as “the code” (title XXXVIII, chapters 556-64, both inclusive, in
491 separate sections) plus literally hundreds of penalty sections in special
statutes scattered through the four volumes of the olfficial 1969 Missouri
Revised Statutes and supplemental laws. The code contains many re-
dundancies, inconsistencies, and needless distinctions and refinements. The
language of many sections is insulficient to notify the citizen what conduct
is subject to criminal penalties, or to provide the courts with adequate
guidelines and standards. Missouri criminal law may fairly be characterized
as an accumulation of ad hac responses to the conceived needs of the mo-
ment, enacted at different times by different legislatures without regard
to the development of a systematic, orderly, and consistent body of criminal
law.

*Commissioner of the Missouri Supreme Court; Chairman, Committee for a
Modern Criminal Code; A.B. University of Missouri-Columbia, 1929; L., Uni-
versity of Missouri-Columbia, 1931,

1. RSMo 1835, at 165,
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B. Penalties

Penalties in the current Missouri criminal law reflect the scars of ad[ h'cc
development. Some penalties are disproportionate to the seriousness of the
offense; some are too severe, while others are 00 lenient. W!\cn. at varions
sessions, the legislature created new crimes or brought new fields of llllll}:illlel
activity under expanding governmental con_trol, the .leglslalors gave li ‘
consideration to the severity of the penalties prescribed for the newl'(; -
fenses in comparison with the pen:llties' imposed for mhe'r 0"61'\585 of :1 e
gravity. Consequently, penalties for similar offenses sometimes vary grcnl y.
For instance, willfully setting fire to any woods or to crops of anot :er
whereby any damage is done is a gm(lc(! felony with a maximum .pcn;:“lz
of 5 years' imprisonment in the pcnilt:mmr_y,2 whereas willfully sculmg fir
on any woodlot, forest, or growing vegetation on lh.c .lands of another is a
misdemecanor with a maximum penalty of 1 year in jail.? . .

The penalties for some nonviolent, nomlangcron.s crimt.:s mvolv_mg
property damage or loss are greater than those for serious crimes against

“persons. Thus, stealing a domestic fowl in the nighttime [rom the messuage

of another or stealing a dog, goat, or hog (regardless of value) carries Ia
maximum penalty of 10 years in the pemu;nuary,‘ \v!\ereas :nssaulllwnl
intent to kill or to do great bodily harm without ni:ul{cc u[o'rclhnu'g it or
with intent to commit robbery, rape, or some other offense, is punishable

by imprisonment not excecding 5 years.8

C. Mens Rea

al law, much of which is written in archaic 19th-
anctions,

1 states

The present crimin of v itte e
century legalese, is a patchwork of definitions, proscriptions, ¢ ‘
Numerous terms are used to describe the required culpable mental st
or “mens rea.” The meaning of these terms may vary f rom crime .torc:urlle:
‘The existing code proscribes acts done corrtlpll)*; dehhe}mlcly. la se.lyl:
feloniously; fraudulently; intentionally; knowingly: .knowmgly :m't 'wx
fully; maliciously; negligently; on purpose and of malice afc{rccl!ﬁtrngl:t. !m(:l-
meditatedly; unlawfully; willfully, willfuly and cormptly, wnr u yl M:,,-
maliciously; willfully and maliciously or cruelly; willfully, ma w{:o;;s y .
contemptuously; willfully or negligentlyf wrongfully; and (;vro;rg‘ ul Zlea:d
negligently. Rarely do the statutes define these vague a ver! )'s, !n ! (]e:
literally dozens of judicial decisions h:,ve been required to construe .lm
fine them. Many statutes [ail to mention any culpable state of mind neces-
without making clear that the mere performance or

sary for conviction, .
o jon is criminal regardless of the actor's

nonperformance of the act in quest
state of mind.*

2. § 560.590, RSMo 1969. Unless otl\crwisg indicated, all section citations
hereinafter refer to Missouri Revised Statutes, 1969.
3. § 560.580.
§ 560.161.

559.190. )
. g‘c:, e.g., § 563.170 (bigamy); § 563.220 (incest).

-
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D. Obsolete Provisions
Criminal prohibitions relating to a bygone age remain on the books.
Section 565.420 makes it a misdemcanor for the driver of a stage, coach,
wagon, omnibus, or hack 1o be intoxicated (o such a degree as to endanger
the safety of any person therein. (Evidently it was not considered offen-
sive for a hack driver to be intoxicated short of that degree). Section 564.330
requires that from November through March every electric streetcar shall
be provided, at the {ront end, with a screen that shall protect the driver,
motorman, and gripman from wind and storm. Section 563.320 prohibits the
keeping of a male horse or jack for teasing or serving mares within 300
yards of any school house, college, or church. Section 563.410 provides
penaltices for playing cards for money, thereby criminalizing innocent social

cardplaying for small stakes. ’

II. Tue New

A. In General

For some time the criminal law of Missouri has needed comprehensive
revision.? After four years of work the Committee for a Modern Criminal
Code has completed a tentative [inal draft of a proposed new and modern
criminal code foF Missouri.

Early in its work the committee decided not merely to patch up the
existing code piecemeal, but rather to draflt an entirely new and modern
crimiﬁnal code, retaining the good of existing laws, modifying or rewriting
prov!sions susceptible of improvement, deleting undesirable or antiquated
provisions, and adding new provisions considered necessary and proper for
the protection of the public and the intelligent application of the criminal
law to the individual. In the process, the committee has considered the
existing criminal laws of this state, the Model Penal Code, the modern
criminal codes lately enacted by or proposed in a number of the states, and
the Proposed Federal Criminal Code.

The work product of the committee will be proposed as a new Title
XXXVIII, in 23 chapters, consisting of only 238 sections. The hundreds of
special statutes imposing criminal penalties presently scattered throughout
the revised statutes will not be lifted from their present locations and col-
lected as a special chapter under Title XXXVIIT. They will remain where
now found. In the interest of uniformity and essential justice, however,
these offenses outside the code are assigned classifications; persons convicted
of such offenses will be subject to the dispositions authorized by the code.

In many instances, the Proposed Code consolidates similar offenses. The
35 sections of the present code relating to gambling have been reduced to
12.8 The proposed section on aiding escape from conlinement combines six

7. See 1lunvald, Criminal L in Mi. o ruisi 28 M
L. Rev, 551 (1068), aw in Missouri—The Need for Revision, 28 Mo,
8. Pror. New Mo. Crinm, Cobk §§ 17.010-.120 (1973).

(
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present scctions and replaces six others,? and broadens the coverage on this
crime. The proposed sections on official misconduct’® replace 18 present
sections, now scattered throughout the code. Many existing sections have
been rewritten to clarify meaning. Delinitions have been included that
sharpen and add certitude. In some cases the scope of crimes has been
broadened, or entirely new criminal offenses created, to mect the needs of
society under medern conditions.

The Proposed Code is written in broader, more comprehensive
language than is the old. It undertakes to define specific offenses in un-
derstandable, everyday English. Obsolete language such as “carnally knows,”
“ravishes,” and “premeditatedly” is dropped. Technical language is avoided.
Where special terms are necessary, they are given a definite legal meaning
couched in layman's language. Unnecessary verbosity is eliminated. Con-
cise language has been the committee’s goal.

B. Penalties

The Proposed Code corrects many of the inequities and excesses
of the existing criminal law by adopting a system of classilication that
separates crimes into sentencing categorics, with an uncomplicated range
of penalties assigned to eaclt category. Each olfense is graded according 1o
jts seriousness and placed in one of the categories, thus reducing the num-
ber of different penaltics, lessening the possibility of inconsistent penal-
ties, and providing a more logical and humane system of criminal justice,

The Proposed Code relieves juries of the responsibility of fixing the
punishment; it vests that power exclusively in the trial judge. The proposal
to let the judge fix the punishment is calculated to result in more uni-
formity in sentencing, to enable the sentencing authority to obtain com-
plete background information on the convict so that the punishment may
be better tailored to fit the crime, and to serve the best interests of the
community and the individual if rehabilitation is in prospect.

The committee is not recommending one way or the other on the
controversial issue of the death penalty. The committee, however, has
prepared a dralt providing for the death penalty in certain cases; one
which the committee believes meets the constitutional requirements of
Furman v. Georgia.** Tt imposes the death penalty mandatorily where the
defendant is guilty of capital murder (which can result only from an in-
tentional killing), is over seventeen years of age, and one or more of the
following factors is charged and proved: the defendant procured the
commission of the murder by payment or promise of payment of anything
of pecuniary value; the defendant by his own act committed the murder
as consideration for the receipt of anything of pecuniary value; the de-
fendant by his own act committed the murder during the commission or
attempted cominission of arson, rape, sodomy, robbery, burglary in the

N

9. Pror. NEw Mo. Crn. Cone § 20.210 (1973).
10, Pror. New Mo. Cumn. Cone §§ 20.320, 21.040 (1973).
11. 408 U.S. 238 (1972).
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first degree, kidnapping, or escape from custody or confinement; for the
purpose of preventing identification or apprehension of the defendant
or another as a participant in the lelony being committed or attempted;
the defendant by his own act committed the murder for the purpose of
preventing the victim from giving testimony; the defendant by his own
act committed the murder while serving a term of imprisonment of more
than ten years or lor life,

C. Mens Rea

The new code requires that criminal liability be based on conduct
that includes a voluntary act or the omission to perform an act, thus st
ing the accepted proposition that an “act” is an essential component of
criminal liability. For an accused to be guilty of an offense he must have
acted with (1) purpose, (2) knowledge, (3) recklessness, or (4) criminal
negligence,!? unless the offense is an infraction (a minor offense, newly
created) or the legislative intent to dispense with a mens rea requirement is
clear.'® Each of the four culpable mental states is carefully defined and its
application specifically delimited.'* These four basic mental states cover
most of those needed as well as most of those now described by the wide
variety of terms employed in the existing statutes. Under the Proposed Code
it will be easy to ascertain what culpable mental state, if any, is an clement
of a given offense. The necessity for extensive judicial interpretation of
statutory language prescribing the mens rea will be minimized if not
entirely eliminated.

D. T{ae Personnel

The Committee for a Moderh’Criminal Code as’constituted in Octo-
ber, 1969, consisted of the following persons: Chairman, Judge Norwin D.
Houser; Vice-Chairman, Hon. Donald J. Murphy, Judge of the Circuit
Court of Jackson County; Senator Donald L. Manford; Senator Ronald
L. Somerville (now Judge of the Missouri Court of Appeals and a con-
tinuing member); Representatives George E. Murray and James L. Spain;
Prosecuting Attorneys Frank Conley and Byron L. Kinder (now Judges of
the Circuit Court and continuing members); Prosecuting Auorneys Gene
McNary, James Millan and John Crow; Professor Joseph Simcone (now
Judge of the Missouri Court of Appeals and a continuing member); Ilon.
Orville Richardson (now Judge of the Circuit Court and a continuing
member); Hon, Norman S. London (a practicing attorney in St. Lonis),
and Hon. Manford Maier (Attorney for the Kansas City Board of Police

- Commissioners). During the first three years of the committee’s existence
the following members were obliged to resign for various reasons: Senator
Manford, Representative Spain and Mr. Crow. In the Fall of 1971, At
torney General John C. Danforth appointed the following new members to

12, Pror. New Mo, Crim. Cone §§ 7.020-.010. Comment (1973).

13. Pror. New Mo, Crim. Cooe §§ 7.060-.070 (1973) defines these terms and
explains their application,

14, See text accompanying note 12 supra.

(
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the committee: Hon. Theodore McMillan (now Missouri (ioun of Ap
peals Judge); Hon. Frank Cottey, Circuit Judge for the Tirst Judicial
Circuit (since resigned); Senator lke Skelton; Senator P:ml‘L. Bradshaw;
Representative Harold Holliday; Representative Robert O. bnyldcf; Repre-
sentative Harold L. Volkmer; Jackson County Judge Harry Wiggins (now
General Counsel of the Public Service Commission); Assistant Auorne.y Gen-
eral Gene Voights; Prosecuting Attorney Harold Barrick (since vesigned);
Prosecuting Attorney David Dalton; Hon. Curt Vogel ;fn(l Hon. Rayn}mnd
R. Roberts, practicing attorneys in Perryville and Farmington, r.cspefuvcly.
Messrs. Frank Kaveney and D. Brook Bartlett have made contributions to
the effort.

The committee has been assisted by four reporters: Professors Eflwarfi
Hunvald, Jr., and Gary Anderson, of the School of Law at n\lfs.sonn Uni-
versity-Columbia, and Professors Gene Schultz and Alan G. Kimbrell, of
the law faculty of St. Louis University. Research has been conducted by
law students under the direction of the reporters.

E. The Modus Operandi

The work of the committee has been accomplished in the following
fashion. Subcommittees were assigned specific topics. A reporter was as-
signed to each subcommittee. Alter reviewing exisli’ng Missour'i statutes,
reading all available literature on the subject, consulting and reviewing (l‘xe
Model Penal Code, modern criminal codes lately enacted or proposed in
sister states, and the Proposed Federal Criminal Code, the veporter pre-
pared a proposed draft on the assigned subject. The subcommmcc ‘studxed
the proposal, met with the reporter and accepted, rc]c.cled. or .rcv»fed the
text, and made its recommendations to the [ull committee, wlu'c!) in turn
accepted, rejected, or revised the product of the suba?mmulce. l'l)c whole
Committee, meeting in approximately monthly sessions, sometimes con-
sidered as many as four or five drafts before finally adopting a tentative
final draft. The committce secretary, Gary Anderson, prepared extensive
minutes of cach meeting of the full commitice to assist reporters in re-
drafting and to provide the General Assembly and courts with the under-
lying committee action on various sections of the l"ropnsetl Code. The
reporters prepared extensive comments following sections of the text, re-
citing the history and explaining the source and reasons un(lcrlymg .lhc
text as written. After the Proposed Code was prepared in tentative final
draft form it was thoroughly reviewed in several sessions of t’he whole
committee, which made appropriate changes and approved the final draft.

F. Presentation to the General Assembly
The final draft was ordered published for distribution to the jut.li.cifnry.
the bar, and interested organizations and groups for review and cnucnlsm.
After the committee makes all changes deemed advantageous, the final
draft will be incorporated in a bill for presentation to the 87th Session of
the Missouri General Assembly.
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The committee has wrought a valuable restructuring and rewriting of
the criminal code of Missouri. Enactment by the General Assembly will
give to the courts, prosccuting attorneys, defense counsel, and law enforce-
ment agencies a more practical, enlightened, understandable, and en-
forceable body ol criminal law with which to work, It is said that the
largest room in the world is the room for improvement; as the Proposed
Code is submitted to the judiciary, the bar, and the public for examination
the committee welcomes constructive criticism and suggestions for im-
provement to the end that the bill finally adopted by the General Assembly
will refllect the best system ol criminal laws of all the States.'®

15. The following states have recently enacted modern criminal codes: Colo-
rado (1972), Connecticut (1971), Georgia (1969), Idaho (1972), Ilinois (1962),
Kansas (1970), Kenwcky (cflective 1974), Louisiana (1912), Minnesoa (1963),
New Mexico (1963), New York (1967), Oregon (1971), and Wisconsin (1936).

R o

_against_nature

—~ the good people .

SEXUAL OFFENSES UNDER THE PROPOSED
MISSOURI CRIMINAL CODE

OnrviLLE RIcHARDSON®
1. InmrobucTiON

The present Missouri law as to sexual offenses is partly statutory,
mostly decisional, and entirely in need of revision and reform. The statutes
are scattered instead of brought together in one comprehensive, coherent, -
and consistent code of conduct. Many have not been altered in any J
essential detail since first enacted almost a century and a hall ago.! Thus, ~
they_rellect_none_of the_tremendous changes that_have_taken place_in.

sexual mores, attitudes, and_behavior since then. Since Missouri entered

conduct and methods of dealing with offenders. Sexual psychopath laws

are society’s only attempt to utilize that knowledge for the purpose of

‘treating sex offenders,? and many psychiatrists_and criminologists agree
“thatsich 1laws have beénm miisérable failures.

Thosc sex crimé statutes that are obsolete and seldom_used_by prosecu:_.

“tors should be scrapped. Most of them abound with archaisms, euphemisms

and emotionally charped words such as “ravish,” “carnal kpowledge,”..
sl o2 i = e L] it Ly o maned B

“defile,” “debauch,” *“concubinage,” and “abominable and detestable erime

. _Some statutes are so incomplete or uncertain as to be

subject to serious constitutional objections on void-for-vagueness grounds.
Others may be invalid insofar as they overreach any permissible legislative
mark or penalize conduct wholly incapable of equal enforcement. Although
some —definiteness_and _limitation _has_been_attined  through  judicial
construction, the law ought to be readily found in statute books; finding
it ought not require laborious sifting through mounds of moldering
buckram.

*Washington University, A.B. 1929, M.A. 1930, ].D. 1933, Circuit Judge,
St. Louis County, Missouri.

1. “The details of our current law of sexual offenses were worked out in
the late middle ages, and since shortly after this country had been seuled, the
law of sexual offenses underwent virtually no further change, except as to pro-
cedural details and punishments.” G, MUELLER, LEGAL REGULATIONS OF SEXUAL
Conpuer 16 (1961). The major sex offenses were punishable in ecclesiastical
courts beciuse crime was equated with sin, fd. Many such laws became unen-
forceable for lack of popular support. They bave not been changed by the
legislature in many states because =
- . speaking through their legislatures, are as yet
unwilling to grant sexual liberties to their neighbors which, at least
according to Dr, Kinsey, they allow themselves.

Only an intellectually numb person can still maintain that the criminal
law, with the wraditional means at its command, can enforce the sexual
standard which it endorses. It cannot, and we must face the fact

Id, au 17,

2. See §§ 202.700-770, RSMo 1969. See generally B, Iareaan, THe SEXUAL
OFrFENpER AND 1Tis Orrenses (1954); Slough & Schwinn, The Sexual Psychopath,
19 U.K.C.L. Rev, 131 (1951). g
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Iut a1l of these deficiencies could continue to be wearily worried with
as they have been for decades. We could go on forever talking in hushed,
shocked tones about “lurking sex fiends,” joking about the gay sct, and
increasing the “age of consent” in the blind beliel that we are propping
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needed reform must come through education, acenliuration of offenders,
and social sciences to the problem, and, more

the application ol medical
¢ ol all of the diverse

than anything else, more understanding and toleranc
minorities that make up our society.

forbidden fruit higher away from our children. We could keep hiking
penalties higher upon the sodden supposition that longer isolation of
the few affenders who are caught, convicted, and incarcerated will either

1. METIODOLOGY AND GENERAL ARRANGEMENT
Chapter 11 of the l’mposcd Code, entitled "Sexual focnscs,” is a
part of article 1V, which also includes crimes against pnh!u‘. decency and
the family. It defines and deals with offenses involving four types of sexual
lated offenses); deviate sexnl
sexual abuse (touching for

reform them or deter others.
TTTTE fundamental inadequacy of the Missouri law of sex olfenses
is the monolithic character of the major crimes of rape, sodomy, and child
molestation, all of which carry extremely severe punishment® What is~
“needed is a splitting of these offenses into a number of separate crimes
according to logical diflerentiating [actors_that permit appropriate, grading
of the penalties. As the Taw Tiaw stands, it is unjust to the individual
offender, and only the legislature can remedy that injustice, Moreover,
current law [ails 1o serve the best interests of society. There is no deterrence.
and_no rehabilitation. Those few who are punished arc dealt with cruelly,
“to the satisfaction of no one except a shrinking [renetic fringe of maniacal

moralists, - i
“An unjust Jaw will not be enforced. The public is loath to report, :
police to arrest, proseculors Lo pursue, jurors 1o convict, and juglges to
sentence offenders. One reason is that the statutory definitions ol these
crimes and their heavy punishment make no_allowance for innocent intent,
consent, ages_ol matu !'_il_)'_gt_’s'_i_l_is"l_i_li.[‘.;-l_lié!l:;‘a..-f]'ClIII; a_single “age_ol. consent,”

conduct: sexual intercourse (rape and re
intercourse  (sodomy and related ollenses);
the purpose of arousing or gratifying sexual desire); and indecent exposure.
Other sex-related offenses are covered clsewhere in the Proposed Code un-
der more appropriate classifications of the interests sought to be protected.

For example, bigamy, incest, and endangering the wellare of a child (now

“contributing to the delinquency of a minor”) are basically offenses against
the family and-are_so classified in the Proposed Code.

i'he committee adhered as closely as it could to its avowed palicy
of crimimalizing only that” conduct which :1.:Vgr‘,'_S”l-ll_lslilﬂl__iillr_l'!l_lmlllt.."l'_0[_
‘Missourians today consider’ either to endanger or harm signilicant, legally
1)}6tcétctl' individual and social interests. In the field of scxlml‘offcnscs,
as in a [ew other areas, spcci;ll prmcclion was extended to those IllC:l])il.lch
of mature judgment or_so inc:tp:u‘il:uct'lw;ts____tq,ln;,__iuc:np:ll)lc of making

decisions for themselves. The g.'(_)lllm_i!l@:ﬁ_v_(liv(‘!_’“nol'_'[ll]g!_t_"rg;lk,g__l_(_) wrile_a

mistake us to_the age of the victim, Q.EJ'“‘".‘EU'!UW-Q-[:”"3 accused. ) moral code.t Tt sought and found valid_secular "'i'{'ﬁj—i“-—mlil*”“--"f'"[S
Unenforceable and unenforced laws lead to disrespect for law in s it S - .
general. Vicious side elfects develop, including blackmail, commercialized 6. The authors of the Model Penal Code said_of their seminal_cfforts:

The Code does not attempt o use the power of the state to enforce
purely moral or religious standands. We deem it inapprapriate {.t.)l' the
government to attempt Lo control behavior that has no substantial sig-
nificance except as to the morality ol the actor. Such matters are hest left

to religions, rhnculiunu! and other social influences. Apart [rom the ques
tion of constitutionality which might be r'.us‘cd' against legislation ;w_nwcdly
commanding adherence (o i particular rcl_u;:ous or maoral tenet, 1t st

Le recognized, as a practical mauer, that in a'heteropencons community
such as ours, different individuals and groups have widely divergent views

of the seriousness of various moral dereliciions. .
MobeL Penar Cobe § 207.1, Comment c_l"c!u. Draft No. 4, 1955).. I'his view-
point represents only one sidee of che _bgg]}]y_iqlg_gg_y%[y_:_\lﬁh!:!r.e_n__p[ llillc
proper_re ﬂliUILQ[_!ﬂﬁ?flt_!_ﬂ_lgwlzg__l,)!!; debate began in the l'._n ceniiry “with
a1 i i - . the treatises of J. M, On Linerry (1859) and STEFHEN, l_.mt_ulv, EquaLl Il"l‘.AND

4. The Proposed New Missouri Criminal Code [hereinalter referred to as Frarerniry (24 ed. 1874). Tv was restimulated by the English Commirree on

the Proposed Code] was drafted over a period of four years and completed in the HonmosExUAL OFFENSES AND Prostrrurion, REPORT, CMDN, 217 (1963) 10 which
late summer of 1978 by the Committee for a Modern Criminal Code [hercinalter Sir Patrick Devlin replied in his lecture on “The Enforcement of Morals” (1959),
Feleppail ta 2 the Sonmblee] Mo cmn[msitiuu and work in general and in later published in book form under that name in 1965, 1. Devun, ‘i Enrouce-
certain specilic arcas is described clsewhere in this symposium, | MmenT oF Monrars (1965). Tlis principle opponent for a while was Professor llart,

5. The task is “primarily and properly the job of legislators, not judges.”

who took the libertarian view ol Mill, 11 T1art, LAw, LInERTY AND Mofut‘rrv
Rodell, Our Unlovable Sex Laws, Trans-Acrion, May 1065, au 36, 38, Missouri's 1963); Mart, Social Solidarity and the Enforcement of Aorality, 35 U. Cin. L.
sodomy stamte, amended-only-once-since.enpcted in 1825, is a remarkable example -

] v, I (1967). See also, T1. PACKER, The Lisnrs oF THE CRIMINAL SANCYION (1968);
of an inadequate definition by judicial decision held “constitutionally cer

n he N. Morus & G, Hawks, “Tne fTonest Porsician’s Gue 1o Cume Conrkot
canse of what the courts have added o it over a century and a hall, State v, Craw- (1970); Dworkin, Levd Devlin and the Enjoreement of Aorals, 75 Yare L.]. 086
ford, 478 S.W.2d 314 (Mo, 1972). (1966) ; 1lenkin, Morals and the Constitution:

vice, police corruption, and brazen law violation. Uneven and discrimi-
natory enforcement follows. The sc_;)g__g!g:viggg__i_s_;]_;‘jyg|;_1_1[1;1crgr01|;|tl and
__into houses of male and [em_u](;:p'i-qsgilmion. The few who are caught are
branded as™“rapists” or “sodomists” and sent away (o prison to enjoy their
perversions.yith_others d [ heterosexual outlets. The many who
escape prosecution lead uneasy s of I vasion,_and _puilt.
“THE Proposed Missauri Criminal Code? offers only a partial solution,
and one within the grasp only of the legislature.® The larger part of

r=

$. See § 550,260, RSMo 1060 (rape); §§ 563.250 (sodomy) & .160 (child
molestation), RShMao 1969,

“The Sin of Qbscenity, 63 CoLunt.




“matersTwerd louched “Wpon in

religious beliels happened to_apr
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ey

decisions to criminalize some “crimes without victims,” such as gambling,
prostitution, marijuana use, obscenity, and consensual adult sodomy, even
though religious and moral tenets were undoubtedly served coincidentally.?

X
1
|

Like all of the Praposed Code, chapter 15 was drafted upon the basic ™

assumption that by identifying and defining socially intolerable conduct and
subjecting it to legally enforceable sanctions, all interests of society would
!)e promoted. Three questions are presented; they need not be answered
in a particular order. First, what conduct is socially intolerable in Mis-
souri today?® Second, of such conduct, which should be criminalized rather

L. Rev. 391 (1963); Junker, Criminalization and Criminogenesis, 19 U.C.L.A.L
Rev. 697 (1972); Kadish, More on Ouercriminalization: A ).‘c;;a'y to 'J‘r.u]"c's;.o;
Junker, 19 U.C.ILA L. REv. 719 (1972); Kadish, The Crisis of Ouvercriminalization
AnNaLs Nov. 1967, at 15; Raz, Legal Principles and the Limits of Law, 81 Yai ;
L.]. 837 (1972); Rostow, The Enforcement of Morals, 1960 Canswinge L.J. 174;
Sartovius, The Enforcement of Morality, 81 Yare L.J. 891 (1972); S;il;?:lfll’
Morals Offenses and the Model Penal Code, 63 Corus, L. Rev. 669 (1965)-.
M;o_lmck, Criminalization and Criminogenesis: A Reply to Prafessor Junker 19
U.C.L.AL. Rev. 915 (1972); Skolnick, Coercion to Virtue: The En]arrcmzn‘t of
Morals, 41 S. Cavr. L. Rev. 588 (1968).

All arguments scem to weigh most heavily against the legal enforcement of
morality. The Mill-Hurt-Packer-Skolnik-Morris forces may invoke constitutional
objections that the English Lord Devlin did not need to face. See, for example
the analogous réasoning that might be developed [rom the abortion case of l[{oc'
v. Wade, 410 US. 113 (1978) and the many decisions it cites involving privac
and other constitutional rights. LRIVRRY

What may not have been apparent to the Model Penal Code's reporters in
1955 is that although law was originally called upon to define and punish only
clearly antisocial and dangerous conduct, it is now required 1o take over many
ol !ht: _socu_al clomrnls formerly excrcised by churches, schools, families, and other
social institutions  because lru:ir_cc:n(rol has waned and become  increasingly
incffective. R, Perkins, CriMivar Law 4 (2d ed. 1969). None of these institutions
seems any longer able to affect the changing morality (or immorality) of our
times, the white-collar crimes and all of the rest, including new auiwdes of
permissiveness about sexual freedom,. )

7. No one can win the argument when pitched on the plane of morals;
the trick is to find secular benefits that will support one side or the other. T'hus,
those opposed to “crimes without victims” argue the practical prablems stem
ming from laws against gambling, drunkenness, prostitution, etc. Olivieri &
Finkelstein, Report on *“Victimless Crime” in New York State, 18 N.Y.L.. Forun
77 (1972). See also note 51 and accompanying text infra, dealing with consensual
adult sqdomy.' I'he_committee took the view that a (lumnc?:icy the majority
has a vight withii_c i limits (6 enact any law, whether enforceable
or not, il it does € than “eéxpres ciety's values:- Some-of these
o hed a_symiposium on_ilie. Model Penal Code. See

enkin, supra note 6; Schwartz, sufira niate 6. The tee's view Thal i(_could
propose_laws_delensible_for_secular reasons even if the community’s moral or
'CCis put radlier well”

conumuny
b in_a_limeric

“one”of the partivipanis in A Symposium on Moralily, $1 AM. Scuovaw 347, 360

(. 1965):
[There was] the young lady named Wilde
Who kept hersell quite undefiled
Through thinking of Jesus
And social diseases
And the dangers of having a child.
8. Conduct “socially intolerable” varies from social culture to social cultre,
from time to time, and [rom place to place; it even varies within a Ilﬂflj(u':ll"

state according to social, racial, economic, and other structures. “In many states,

recited by

TN

“ihe United Siates could at one_

“ina hundred million prosecuted.” Rodell,
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than left to nonlegal social controls?® Third, what legal sanctions should
be imposed??® Thus, to consider what appears to be the most critical
example, is consensual sodomy between adults not married to one another
socially intolerable in Missouri today? If so, should its practice be made
a crime? If so, what punishment or other methods of dealing with the
crime should be adopted where violations occur?!!

all sexual behavior (including fornication and in some places solitary masturba-
tion by an .'ulul? is illegal except for face-to-face intercourse with one's spouse.”
Slovenko & Phillips, Psychosexuality and the Criminal Law, 15 Vanb., L. Rev.
797, 799 (1962). But neither our criminal Jaws nor our publicly-voiced moral
codes as to impermissible conduct are obeyed by a substantial segment of society.
i ted_in 1948 as o males and in 1953 as 1o _females that_abour. one:hall
3 yout onc-quarier_of all_m _females . commit. at
lilicraus act, and o ol every_six,_females_who did _not do so_at
1 considered it. A, Kinsey, W. Pomeroy & C. MARTIN, SEXUAL

TBEMAVIOR W TE TUNAR MALE 585 (1948) [hereinafter cited as Kinsey, Human

Mace]l; A. Kinsey, W. Pomeroy, G, Marnin & I, GEpliakp, SEXUAL BEDAVIOR IN
Tne Hunan Femave 416, 419-20 (1958) [hereinafter cited as Kinsey, Human FE-
Mace]l{There is a high incidence of premarital sex (fornication) in the United
States, even though it is prohibited, at least when indulged in “openly and
notoriously,” in all but about 10 states including Missouri. [d. at BOL “The
president of a mid-western university recently remarked that three things are
essential for a happy and alert. university: parking for the [aculty, athletics for
the alumni, and, most important, sex for the sindents.” Id. at_799_n.G. It is
estimated that there are about 2,600,000 n and_1,100;000 vho are
exclusively homosexual in_ the Unitéd” States, NATIONAL Instirure_oF MENTAL
HEALTH, CREVORT OF THE TAsK Force on [Tomosexuarity 4 (1969); Time,
Oct: 31,7196 at 56. Some 56 percent ol all malcs have had some homosexual_con:
tact by age 55. Kinsey, FIUMAN ] s that : one in

- 650-517 1his means that almost every
e or another during_his life_have been convicted |
of a felony for a sexual offénse or, al least, that everyone has violated his avowed
moral_code. “Not one ini a million such episodes is likely to be discovered, none
1 ur Unlovable Sex Laws, 'I'RANS-ACIION,

May 1965, at 36.
9. There are many reasons why some “socially intolerable conduct” should

not be criminalized, and, surprising enough, one is criminogenesis. Rose, lLaw__

and the Causation of Social Problems, 16 Soc. Pron. 33 (1968). Labeling a person
as a “homo” or criminal sodomist will not only affect his future conduct and
condition in life but will open up other disturbing public problems of black-
mail, police corruption, and elficicncy in criminal law enforcement and process-
ing. Smith & Pollack, Less, Not More: Police, Courts, Prisons, Fep. Prow., Sept.
1972, at 12; see note 6 supra and authaorities therein cited.

10. This is the most important question of all: what to do with the offenders.
There are some who doubt the efficacy of placing a habitual sexual pervert in
srison in the company of others of the same sex who are similurly inclined and
Luv: no other sexual outlet except masturbation. Fisher, The Sex Offender Pro-
visions of the Proposed New Maryland Criminal Code, 30 Mo, L. Rev. 91, 93
(1970).
11. One is reminded of the multiple considerations alfecting the decision
in Roe v. Wade, 410 US. 113 (197%) involving abortion statutes, Much of any
code of sexual offenses is an “inevitable fusion of secular law and religious
belief.” P. Geunarn, |. Gacnon, W. Pomeroy 8: C. CHRISTENSON, SEX 01-'n—:~n.xus ]
(1965) [hereinalter cited as Genntarn]. Moreover, “sexual morals are so intimate
a part of religious belief that a flagrant breach of them is often [felt to be an
assault on religion iwself.” M. Guitmacnuer, SEX Orrenses 15 (1951). B a
criminal code ought to be more than a mere declaration of righteous principles.
It must be practical and take into account the aperation of the entire criminal
justice system, including the publics dispesition, or lack thercol, to make com-

Uy



“enacted tend to become entrenched for many reasons, including the vigor

“orthodox set practices of consenting adults, which diverts police, congests courts,

C,
[Vol. 38 E

The committee was well aware of the impermanence ol any set of
laws. It was not writing an eternal code of conduct, and certainly not one
dealing with sexual ‘offenses.’ On the other hand, it knew that laws once
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of militant Tc[()rlpi.sls.” Hence, the committee considered itsell compelled
to ‘offer laws that might persist for a considerable time as a positive code
of conduct even though unleavened by judicial construction or legislative
amendment.

The committee did not intend to ease the hand ol the law in dealing
with crimes that must be punished. On the contrary, the Proposed Code pro-
poses to strengthen those statutes dealing with the serious crimes involving
[orce, threats, the abuse or corruption ol children, oflensive sexual behavior
in public, and all forms of commercial obscenity and prostitution. Tt would
also bring some order to the “vast and varied jungle of sex legislation,” 1
cut away underbrush found to be “anachronistic asininity,” close the gaps
between our laws and our sex attitudes and behavior, grade crimes to give
more [lexibility 1o prosccutors, juries, and judges in prosecuting and
punishing crime, and scale penalties in a more rational way compatible
with modern notions.'4

=

plaints and cooperate with law enforcement officials, prosccutors, and judges,
It must make allowance and provision for discretionary screening out of cases
at any point in the criminal process. According to the National Opinion Research
Center, which did certain statistical studies for the President’s Crime Commis-
sion in the middle 1960's, hall of all crimes are not reporwed to the police. There
are four times as many forcible rape cases as are recorded in the Uniform Crime
Reports. The police did not even respond in 28 percent of the cases reported
to them. Where they did respongl, they did not call the incident a crime 25 per-
cent of the time. Arrests were made in only 20 percent of those cases. Only 42
percent of these were brought to trial, and 52 percent of them were convicted,
Aurition in the legal process means that a conviction is obuained in only 1 out
of every 40 incidents the people consider criminal. Ennis, Crime, Vietins and
the Police, Trans-Acrion, June 1967, at 36.

12. “Sexual freedom, on a private and mutually consenting level, has steadily
inereased throughout this century.”” Reiss, How and Why America’s Sex Standards
are Changing, ‘Twans-Acrion, Mar, 1968, at 26. Others have predicied that the
old standards of sexual immorality are disappearing, but add the hopelul note
that "new standards, even if personally unwelcome, probably will wotk out to
the satislaction of everyone.” Prol. George Murdock, Professor of Anthropology
at Yale University, N.Y, Times, Dec. 29, 1949, at 28, col. 6. Reiss_contends—that
the_notions _thay _a_sex_revolution_is--taking _place_and_that_a_more_permissive
sexual code_js a sign ol hreakdown_in_marality_are_only myths 1
of reliable information_concerning Amerigan_sexunl lich
of ¢evolution, not revelution, a period of normalcy, not anomic
.19 Speaking to the need of decriminalizing much conduct, including un-

and overpopulates jails, the Smith and Pollack article states:
On a practical level, we muse hope that the alliance that preserved
prohibition, the tacit partnership between moralists and  gangsters, be-
(tween the Women's Christian “Femperance Union and the bootlegpers,
will not reform o thwart the most feasible plan for alleviating  the
present crisis.

Smith & Pollack, Less, Nol More: Police, Courts, Prisons, Frp, Pron., Sept. 1972,

at 18
14. Rodell, supra note 5 at 38.

(
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pter 15 of the Proposed Code deal with

The [irst two sections of cha
such as consent,

chapter dc[ip_iﬂ_qn;_aml matters of gcncr:'ll applicability, e € ;
mistake_as_to_capacity_to_consent, and mistake a5 10 2ge- I'he ‘“‘-"[‘CC .
the chapter define 51;35_51[15;92([_g£:£(!c5 c._l‘:_fyf;n_scp.:u‘mc sexu-nl of EI’ISL‘S.
This was accomplished Dby first sclccungQg_l_iln)c‘s_?i ‘S_l{xllltl.!-_'ﬂF!i_((.;:_v
distinguished from “misconduct”) susceptible of '-”Td I'lECdll‘lf-; rcgu‘lauon
~—aid ihen défining the cleven separate crimes as instances in which one
acts should be proscribed. The lactors that l||?I.Cl'mlnt:
whether a particular situation amounts to one ol these _in?mnrcs mclml:;
the use of force, the lack of consent, the age of the victim, the age_of,
the actor, nx{t'l”t'ﬁg’]':hysicnl or mental capacity (Ef the victim to give or
relise comsent, Provisions [or appropriate penaltics were added; :lu-?‘h_x}!.
r'u'n'gevaf“ felonies from class A4 through class D nm.l two of the three LI.IISS(.a
of misdemeanors, 4 and B, were empluycd.“‘ Nine ol.Lhc c]c\.frn crimes
were escalated one grade if serious bodily injury was inflicted or il a deadly
weapon was displayed in a threatening manner. _ .
Every move that the committee made in constructing l‘h:l])ll(.r 5 in-
"~ volved a number of critical decisions based upon multiple considerations
derived from the wealth of background material supplied by EI.IC reporters,
which was supplemented by, r‘uading. study, and ex(cndet'l discussion by
members of the committee. "l‘ltg__gom_:pil.[_g(_:__.(ljr!_,”ngt__.h;;s_n_n_lt:.lo 'tlep:\.rt
from the formulations_ol_the Maodel Penal Code, recent lc‘gislnuon in
otlier statcs. or the existing law of Missouri where that action seemed
wise. The balance of this article will be devoted to pointing out most
of the decisions made by the commitiee and at least sketching a few of

the reasons therefor.

of the four sexual

III. Tue PROSCRIBED SEXUAL AcTs

ad forms of sexual conduct: (irst, sexual
and deviate (such as sadomy),
14 sexual intercourse, such
intimate parts ol the
poses of sexual arousal

Chapter 11 deals with two bro
intercourse, both vaginal (such as rape) )
and second, other sex-oriented acts not involvin .
as indecent exposure and the tmu:hingl of certain
person, cither directly or through clothing, for pur
or gratification.

Section 11.010 defines some of the terms or act )
“penetration, however slight,

(her or not an emission

s referred to, “Sexual

intercourse’ carries its traditional meaning of
of the female sex organ by the male sex organ, whe
results.” “Deviate sexual intercourse™ is defined as
ing the genitals of one person and the mouth, tongu ar € Bnct e
The Proposed Code delines "sexual contact’” as meaning " y
rson, or the breast of any female
g, for the purpose ol arous-
The phrase “indecent ex-

“any sexual act involv-
e or anus ol another

person.”
touching of the genitals or anus of any pe :
person, or any such touching through the dth
ing or gratilying sexual desire of any person.

~

15. See pt. 111 of this article.
l;’i. I'uml-. New Mo. Cune. Cone §§ 11.030-130 (1973).
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posure” is not separately delined. The Proposed Code crime is the knowing
exposure of genitals under circumstances known to be likely to cause
”n[Ianur alarm. ‘

It is neither desirable nor necessary to include as “sexual offenses”

a number of other forms of sexual gratification or arousal, such as sexual
acts .lrvilh_animnls“ or corpses, adultery or Iornic;uion,"" peeping, :m.tl
certain minor forms of possible annoyance, such as the touching of l;otlil
zones not h'ighly intimate or erogenous. Nor should mere solicitation lg
]":ﬂ.:’,ll(flpﬂ-le in a sexual n.cl for purposes other than prostitution be criminal.
rosecutions for any such conduct have been virtually nonexistent in this
state and there is no discernible demand for laws making such conduct
a crime. Most of these forms of conduct have no “victim.” They are pri-

ok s S
marily offenses against morals, and more amenable to psychiatric care than

rehabilitation through the criminal justice system. Finally, most such
conduct is probably punishable, where that is desired, as smn:: other kind
of offense under other sections of the penal code. I '
.Ssg]gggjqn_shou]d not be teated as a sexual offense.’® In classical
seduction the victim consents ta sexual intercourse under pm.misc 0;' m'nlr-
riage. Whelhcr it should even create a_civil cause of action_is a m'tt;e
of considerable controversy. A Icgiliu{;tg"d{l_f:'s.ﬁon-rrrmAy arise -;;'h-éthcr‘ lhz
woman yielded her favors in exchange for an exacted promise of mar-
riage, in which case it is difficult to identify which one was the sedu;er
u'ml which the victim. I[ the principal damage or harm is to the reputa-
tion of l-ht: h:‘mule, as would seem to be the theory, then a public pmlscc::-
tion or imprisonment of the man can only aggravate the victim's injury.

RGM](;’-]QIf:l{;t Iprt:slt:nt Missouri sodomy statute prohibits bestiality. See § 563.230
St.atc . W)il' IlSII'IICI\!a“ 110 years one conviction reached the appellate (‘mlrls:
e, b son, 361 Mo. 78, 300 SW. 710 (1927) (sexual intercourse with a mare).
The us n I)"r:lYQCY of.nnlm_als for sexual release, a common practice, perhaps in
o reas, iffers .hl!.lc in essence from solitary masturbation.” Time is ‘nnt
y ][apmpnalc to criminalize the latter. Rodell, supra note 5 at 38.
sl 'lTIU"-(Ier the Missouri Digest topic of “Fornication” only two cases are
X Biucksl::c::il ;:E;fxrlmfjc l(o the (hgmlyf of a common law crime, and according

. d adultery were “leflt 1o the [eeble coercio iri

¢ n ol the spiritua
c.r{);grlr]a_flceor;lmlg l?: the myles ol-the-eanon_law”. 4 W. BLACKSTONE, C()MMF_INTARIE‘S
5. The ar[y English canon law secems to have been concerned with illicit
inten bcsio:::zi:él_t!}:—i‘uo'Hu;!'!fl“':;Lh“’![lsg!g"!hs’muﬂd. Hence, the sin of fornication

! od only il Tthie female was unmarricd, adulte i
mar VERK ' ry only il she was
illsil[:'lrit]-irzt.cs: L::\::‘s; i(llmr.érﬁu._ LAleIEﬂ (2d ed. 1964). When YMiss‘!ur[ adopted

H I , it condemned the conduct by o slate ,
T e ke onde ) y those related persons
ry or fornication with each other” or “wl ;

I tlic ) 10 shall lew
:ltggihhl;slc;égmslzf_co]mbu with each other.” § 6, RSMo 1835 [now § '15;‘2"{’}31
ke OI":]l;I lelgl:[ to_that, a ;ln]uue made it criminal for persons to live in “a

and notorious aduliery,” and for “eve an and

both of whom are marri ) Y i sal) lewilly and s
I rried, and not to cach other, who shi

th o om : d, ol all lewdly and las
ﬂ:lﬁm}{gah"l? and cohabit with each other.” § 77, RSMo 1825 [now y§ "’»(il’. !5115)
wi.ﬂ: thf)?]r'mlr;l::;:. ls’;y]nc thr"ii'ﬂ‘ of the canon law_were woven into Mismm‘i' I-m:

. da 7 ", H . - :

iy Y, alt \ough™ prosccutions under the statute are extremely

19. But see Moner Penar Cone § 213.3 (1962).

The current Mi i o i 9 ;
Wisr i E g ® 1'5;‘;‘_'“ statute is § 559.310, RSMo 1969, The last prosecution there-

“of the ¢hild.

(
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n has much to gain by access to 2
s a strong lever to force marriage.
| statutes allow the villain o purge

Where a pregnancy results the woma
criminal liability charge since she ha
Consequently many criminal seduction
himself, so to speak, by marrying the woman.29 On the other hand, she
has at least two better means of redress: _n___qi\ii_l_acliorl for (hlltl.ﬂgf:sml.)gl_.sed

Giom amd civil and criminal action Dbased upon nonsupport

upon the seduction 7

IV. DIFFERENTIATING FACTORS

A. Sex

In its chapter on scxual offenses, the l"_rop_qs_ct_iwgqgh_:__r_qn};gs__url_q_glis_-
tinctions based upon the sex of the actor or the victim. Women are given
equal protection of the laws, but tIu_:th[g___!}clllﬂgr_r!u:_llly_rt:sppn;i_ble. The
criminal law should not be based upon “the premise that women are
wenk-willed, naive, and easily prcyed upon by men who are more clever
and always stronger.”*! Such a policy would not preclude legislation taking
into account physical characteristics unique to one sex.2? Nor is it nullified
by the fact that men arc more likely to commit certain crimes than women,
or vice versa.28 The plain fact is that in this modern day the male victim ™~
of a sex crime is entitled to the same proteclion as a woman, and the
female offender should be ‘subject to the same punishment as a man.*!

20. § 559.310, RSMo 1969, prnvitlcs in part:

(111, before the jury is swarn to LTy the defendant upon an indictment

or information, he shall marry the woman thus seduced, it shall be a

bar to any further rosecution of the offense. . . .

91. Note, Sex Discrimination in the Criminal Law: The Effect of the Equal
Rights Amendment, 11 Awm. Crine. L. Rev, 469, 473 (1973). For an excellent
symposium on the subject, see [Tomen and the Criminal Law, 11 Axt. Crin. L

Rev. 291 (1973).
99, See Note, supra note 21, at 470. The Proposed Code defines “'sexual

contact” as including the touching of the breast of a female.

93, Id. at 471 n.10. The author cites statistics as to murder and robbery,

but omits pmsiilution. Tt is true, however, that males far ontnumber  females

in the _comimission ol_crime, Sexual u[[r;nscs'i:omii)iliEd by females are so rare
_the_studies of the Kinsey Institute excluded th See Gennann,_supra note
At 9. Some of the reasons fiven were society's tolerance or tendency to ignore
female sex offenses other than prostitution, hesitance to make complaints avainst
females, reluctance of juries to convict, the discreetness observed by lesbians,
the average female’s “much weaker ‘sex drive’ than the average male,” rare resort
to violence by the female, scarcity of female peepers and  exhibitionisis, and,
of course, the bald fact that females do indeed commit fewer illegal sexual acts
than males.
24. A classic example of sex discrimination under the present law is the
observation that a man caught watching through a window while a woman
undresses may be arrested as a voyeur, whereas if the sexes are reversed the
undressing man may be held as an exhibitionist. The present Missouri_sex crime
laws are highly_diseri ninatory_apainst males._Sex différences hetween male and
“femvile Tave a great deal o do with the Hiive role of males and the pasive role
of females in normal sexual conduct as well as criminal sexual activities. Simon
& Gagnon, Psychosexunl Development, ‘Trans-Acrion, Mar. 1969, at 9. Today,
parity is being approached. Reiss, How and Why Jdmerica’s Sex Standards are
Changing, Trans-Acrion, Mar. 1968, at 96. Seduction, for, example, is [ading both

as a crime and cause for civil action.
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B, Status

The prohibitions_of chapter_11_do_not_apply_to a_man_and_woman
living together as man and wile, regardless of the Icg:ui status of (heir
relationship, and “[s]pouses living apart pursuant to a judgment of nullity
or legal separation are not married to each other for purposes of this
Chapter."*s SheRl

At common law a man could not rape his wife because the sexual
intercourse was not “unlawlul,” but either party might be guilty of
sodomy.20 Although wife-beating is a punishable battery, a forcible sexual
assault is pri:‘b’rprl_)ly_pp! a grimc under the presenl']nw unless it is deviate,
T.e. sodomistic. The difficult problems: of prool and enforcement and the
desirability of not auempting to interlere with otherwise aggressive or
offensive advances of one spouse upon another lead to the conclusion

that the law, not the spouse, should adopt a “hands off” policy.
il

f Although the Code would prohibit consensual deviate sexual inter-

course between unmarried adults [or reasons discussed later, it does not
attempt to criminalize such conduct of married people. Some of it is
advised or encouraged by marriage manuals and counselors, medical and
otherwise.2™ If there is any “crime” it is a moral one without a “victim."

= C. Age
One of the objections most often voiced to existing sex crime legisla-
tion is that it establishes a high “age of consent” with the same severe
penalties attached to “statutory” as to forcible rape?® Ilistorically, the
“age of consent” in Missouri and elsewhere has ascended, and the punish-
ment has become increasingly, severe.®® The “age of consent” for rape
began in Missouri in 1825 at 10 years; advanced to 12 years in 1879, to

25. Propr. NEw Mo. Cun, Cone § 11.010 (1) (1973).

26. R. Perkins, Craannat Law 156 (2d ed, 1969). Of course, a man may be
puilty of rape of his wife if he is an accessory, State v. Drope, 462 5.W.2d 677
(Mo. 1971).

27. I'loscowe, Sex Offenses in the New Penal Law, 32 BrookLyN L. REv. 274,
27576 (1966) Ploscowe, a Tormer judge in New York und considered an autl
on sex_grimes, thanght.thal New_York’s.new penal code (1965) was stupi
prohibiting adult consensual homosexuality. With respect to New York's relaxa-
“tion’ ol that rule in the case of man and wife living together, he wickedly observed
that “if a man or woman want sex legitimately through deviate means, he or
she must marry some one with similar tastes”, Ploscowe, supra at 276. But how
can a haly sacrament convert sybaritic sin into mere domestic dalliance?

28. At common law the age of consent was 10 years. 4 W. Bracksrong,
Commenrames *210, 212. “Age of consent” usually refers to the rape statntes under
which lack of consent is not an essential clement of the crime where a child
Lelow a certain ape is “carnally known.” Because mistake as to age is no defense
at common law and intent to rape is an automatic ingredient, the offense becomes
one of “strict liability.” "The only issue of fact is penctration. Stute v, Colfman,
860 Mo. 782, 230 S.W.2d 761 (1950). Emission is not vequired. State v. Cobb,
$50 Mo. 373, 221 S.wW.2d 745 (1919).

29, Tt has been suggested that the age of majority was not based on sexual
maturity or_ judgment, but rather rose from 11 to 21 as the weight of arms borne
into battle increased. Fadeley, Sex Crime in the New Code, bl Ore, L. Rev. 515,
520 n.34 (1972).

ity.
in

-
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14 years in 1889, and to 15 years in 1913; and came to rest at 16 years in
1921,

Although the adoption of an “age ol consent” or the use of age differ-
ences in grading sex erimes has been criticized,® it seems an unavoidable
result of attempting to enact special laws designed (1) to protect those
deemed inexperienced and immature in judgment, and (2) to deny them
4 taste of that forbidden [ruit that would give them the experience they
lack. Establishing an age ol consent and then grading various offenses
according to the age of the victim or the age of the actor or both involve
crucial and difficult differentiations, The higher the age ol consent, the
greater the number of crimes created. An arbitrary age does, indeed, ignore
individual dilferences.

One solution would be to create overlapping offenses, and thus permit
prosecutor and, perhaps, jury discretion. Ilowever, our experience with
the Habitual Criminal Law alone, where the jury could and did completely
ignore undisputed [acts, was a dismal one. ‘Therefore, the committee
decided upon a straightforward approach.

The Proposed_Code treats victims under 16_years of age as incapable

of consenting to any ol the prohibited sexual conduct except sexual contact

(touching other than by sigtercourse)_of_a_person_14 _or 15_years of age
by_another person less than 17 years of age. However, various ollenses

3

““are graded according to the age of "0i¢ victim with appropriate adjust-

ments of the penalties. Sexual intercourse or deviate sexual intercourse
between persons not_married to each other is_sexual_assault_in_the first
degree where the child is_12 or_13_years ol age, and sexual assault in the
second degree where the child is__J_-]_or_l[:_k:ylvuhn_rl_t]_lg:_:]ggy;i;;&_wyn. 17 _years
old. These_crimes carry lesser l?t;!}gl!_g_il_.’_&__LI!!l_.!l_:;‘r__[l_]t_:__r_l“l.‘(llJQSl;I,I_g()t_lcﬁrlll:ill

does rape. e R ——

Under 1]|5:‘Pruposerl qulrg_‘jmpe" is sexual intercourse between persons
ot married to eichoilier either (1) by forcible compulsion, or (2) with
a child_under 12 years o( age. Deviate sexual intercourse under the same
circumstances is sodomy, which is punished as severely as rape. Sexual
abuse under the same circumstances is a felony. Indecent exposure is a
crime no matter what the age of the victim. In the livst three crimes the
word “or” should not be overlooked. No matter what the age of the victim

may be, if forcible compulsion is used the crime 15 Tape, sodomy, or sexual

abuse in the Tirst degree.
—Plic committee “selected the age of 12 as the critical age for the

e e e e e e

30, With respect to age gradations in the newly enacted Oregon Penal Code,
one writer said: £
The conclusion seems inescapable that the Commission viewed greater
sexual freedom as potentially fulfilling to adults Lut usually corrupting
to the young. . . . The use of an arbitrary chronological age as an
absolute criterion for sexual maturity or adulihood denies the reality of
individual differences and does not comport with comman sense solutions
to social prohlems. R
T, o 521,
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“nimber of tliese young people have |
or another.3%; The female dressés and acts older than her years in many

lacks the_moral
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heaviest penalties for rape, sodomy, and sexual abuse in the first degree
for a number of reasons. The age of 12 is the commonest one for the
outset of puberty; indeed “it is known that significant numbers of girls
enter the period of sexual awakening as early as the tenth year."2! Society
strongly condemns intercourse with a prepubescent child, whether force
is used or not. Children_who have entered puberty generally are subjected
to_sex_olfenses different_{rom_those that_the below-12 children suffer.?
Usually,” die¢ "eliild 'who has reached puberty “is more sexually and emo-
tionally mature, more wise in the ways of_the-world,_and_more physically

e capable ol Tesisting sexua “advinces("The chances of persisting psychological
or physical harm from the assault are considerably rc(lucetDﬁ"silb’sinﬁtinl\

1 sexu

cises;~and ‘may in various ways lead the male into a situation where he

and sg_qigLs_g ina_to refrain from_sexual acts.?* Where

31. MobeL PenaL Cook § 207.4, Comment at 252 (Tent. Draft No. 4, 1955).
Puberty in the female is that age at which she is capable of bearing children.
The majority of children under 12 are prepubescent; they have "not developed
pubic hair, breast enlargement and other adult sexual characteristics that are
sexually attractive to ordinary men.” Gepigarn, supra_note 11, at 54, "T'he average
age of the onser~ol puberty in 5,000 girls in Boston and St. Louis around the
turn of the century was between 1314 and 1414 years. MoneL Penar Cove § 207.4,
Comment_at 252 n.131 (Tent. Draft No. 4, 1955). The age of the onset of
menstruation has declined by three years in the last century, thus accelerating
or lowering the age of physical matnrity, which is at least one of the indications
of maturing judgment about sexual matters. J. TANNER, GROWTH AT ADOLESCENCE
152 (1962); Eisenberg, Student Unrest; Sources and Gonsequences, 167 SCience
1689 (1970). ;

32, Sec Gemuarp,_supra noie 11, at 54-55, 83-85, 106, 133-3, 155-56,

177-79, 27273, 208.99, 324-26. For example, few adult male homosexuals secm

particularly interested in boys under 12; rather, they seek only adolescent or young

e s e

adule males, fd. ar 272,
337" {fany studics have been made on the increasing numbers of teenagers
who have had consenual heterosexual or homosexual experiences. See A. Kinsey,
Human MaLg, supra note 8; A. Kinsey, Hunman FEMALE, supra note 8; R. SOREN-
SEN, ADOLESCENT Sexuvatrry 1i Con owARY _AMERICA (1973). Sorensen found
that by age 16 about 37 percent of children had had sexual intercourse one
or more times. Of the remaining 63 percent, about 17 percent were “sexual be-
ginners,” i.e., virgins who had nclivc'lr_g;pnssively experienced sexual petting.

““Kinsey's earlier studles miy wow be outdated: Even then he found that of girls

&

born in the T020', 30 percent had peited to orgasm in their teens. Kinsey,
Human Femare, supra at 244, The most telling of Sorensen’s statistics are those
that indicate that there is a tremendous expansion in sexual experience between
the ages of 16 and 19, By age 20, 61 pe of all teenagers hagd hal sexual inter:
course one or more Limes; 21 percent were “sexual beginners.” The boys who
had had sexual intercourse outnumbered the girls by a few.percentage points,
but girls outnumbered boys among “sexual beginners.” {Other studies, including
those ‘c[ Kilfscy. ipdica(e that many young people have one or norc homosexual
experiences in their teens; those experiences are generally purely experimental and
do_not_persist_jn_adulthood. e i 2
34, The story is told of a man who met a good-looking girl given to heavy
cosmetics, high heels, tight dresses, provocative mannerisms, and a propensity for
drink and sexual banter. The anticipated sequence of events occurred. When
I!y next saw her on the witness stand in court, “they had braided her hair in
pigtails and given her a rag doll to hold."” Geuitarn, sufa note 11, at 84

/

12 years old.3¢_~

A

.
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7o forcible compulsion is used® the actor does not deserve the punishment
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or label of “rapist” or “;Qﬂgr_r_l_i;L_."_x_let_:n_'g!!‘cAglgjccl of his :,’__‘D"f_‘l‘fc_s__i,s.—o-!g/

Thé age of 12 was selected by the Kinsey Institute for_its_study by
classes of v._'lr_ig_gs__[ypgs__gf sex olfenders as a signilicant ag_;(ﬁli[[g!:r_:m_iggmg
offenders against “children” (defined as those under 12) from offenders
against “minors” (those 12 or older but less than 16 years ol age). The

85, The importance of determining whether “forcible compulsion” was used
cnnot be overemphasized. Resort to force or threats draws the heaviest penalties
under the present law and under the Code. Tt renders the age ol the vicim
irrelevant, just as it is irrelevant in statutory rape. Whether “lorcible compul-
sion” was used in any particular case necessarily depends upon all of the circum-
stances. ‘This is especially important where children are the viciims, because
many children between the apes of 6 and 16 have been taught 1o velrain from
most sexual acts permitted adults. In many cascs they do withhald consent and
resist sexnal advances. owever,

their capabilities are usually limited, so that
what may not be “forcible compulsion™ against an adult may well qualily where

a child is involved. The_Kinsey_Institute_found it necessary and appropriate_(.
classily_sex_offenders by _types. One of the vanables was the age of the victim.

“force_had been. wsed. Obyviousl
o_say_whether_force was nséd. ] )
— - Fgrce ranges [rom unmitigated violence to, let us say, holding a child

Ly the wrist; threat runs the gamut from specific verbal threar or bran-

dishing a weapon to a subtle implication. In_any-relationship_hetween a

child and_an_adule_there is_always in_the l_n_udsgmum!__m;__s:l:myul.__ql_

‘i'lrnr-ég. the inevitable disparity in strength and sgciul status is an_omni-

Hﬁ‘?cnt factor. A man, even though 2 sll‘ﬂtlg(.'r,__liwi‘{:l_ﬂ_l‘l_'u_ll'l_hul'lt:ll‘.lg.i};

superior position. ;
GesniARD, fupra niote 11, at 54.

There are a substantial number of heterosexual aggressors who do use force
against children from 6 to 16 years of age. The g_r:uling of sex offenses by age
is intended, therefore, only to punish in a more just fashion the consent cases,
which remain after all of the forcible compulsion cases are eliminated.

46. In the last 15 to 20 years, a vast amount of literature has developed
concerning the processes by which socicty labels conduct as deviate and the
consequences thereof for the individual and society. Qne_psychiatrist_suggests
dropping_entircly the category of "sexual_offenses” because it hlocks “effective
1lnndlli'1ig"':i'n‘d ireatment of individuals. Sadoff, Sexually Deviated “Uj'j:_:mfcr:, 40
TemeLe L.Q. 805 (1967). The labelling theory hypothesizes that “sacial groups
create deviance by making the rules whose infraction constitutes deviance, am'll
Ly applying those rules to particular people and labelling them as outsiders.
11, Brcker, Outsiners B9 (1968). A deviant label generates special and consequen-
tial difficulties for the person. A spoiled public identity in many cases reinforces
deviance rather than inhibits it, because it negatively alfects |I_:c nlcvlant‘ls |I|‘ucr-
sersonal relationships, In a “milicu of suspicion and social disapprobation” he
}inlls it difficult to resume or continue conventional roles. Thus, individuals
tend to become fixed in deviance once labelled. Yet, labelling is often E_ul!mfc(l
by “deviance disavowal,” such as blaming alcohel or engaging in Euh'm r:mgn;:l:m-
tion in the struggle to maintain a self-image of normaley. This is particularly
e of sex offenders, because alcohol sometimes increases the tendency to commit
sex crimes. All of this tends to hinder psychotherapy. . .

General discussion and bibliographics may be found in Clnn'c-:u. Ineq‘lmhfy
in the Imposition of a Criminal Label, 19 Soc. Pron. 553 (14972); McCaghy.,
Drinking and Deuviance Disavowal: The Case of the Child le).fcslcrs., 16 Soc.
Pron. 4% (1968); Rooney, Reactions lo “Crimes ”f'll‘hdl_u Victims”, 13 Soc. Prosn.
400 (1966). See also Linzos, The Poverty of the Sociology of Dewiance: Nuts,
Sluts, and Perverts, 20 Soc. Prou. 1031 (1972).

! vas whether
more ‘dilficult it i

Obviously, the younger the_child the
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Code and the Proposed New Federal Criminal Code denominate as “rape”
sexual intercourse by force, threats and other means, including such
conduct with a female less than 10 years old. The_same age_marks_off
“sodomy” as a crime_under those proposals. Delaware adopted the age
e e e e e 220 ~
of 12; the Proposed New Jersey Code recommends the same age(In 1955 1
clevenstates fixed the age of consent for sexual intercourse at 12 md in

several jurisdictions the age was Tower s

Just as there are logical reasons for making distinctions based upon

the age of the victim, there are equally good reasons for penalizing actors

17 years of age or older more severely than thase less than 17 years old.#8

/The latter are processed as juveniles unless certified for trial in the circuit
\four[. At 17 the average juvenile—certainly the male of the species—is
sexually mature and experienced and probably physically superior to the

average female of 14 or 15.3% Below the age of 17 _the average male_has
_less_judgment, soci: lization,_and sell-restraint than the average person in
the large class above 17 years of age. For these reasons and others sexual

assault, deviate sexual assault, and sexual abuse are given a higher offense

grading when committed by actors 17 years of age or older on 14- or 15-

year-old _victims than when committed by persons under_17_years of age.

committee made this same important age classification. The_Madel Penal

D. Chastity, Promiscuity, Character, and Reputation
Chastity and “good repute™ are mentioned in only two Missouri sex
offense statutes.4® ITowever, evidence of chastity or lack of it and good
character or reputation or lack of them may creep into any sexual oflense

37. Monen Penal Cope § 2074, Comment at 25In.126  (Tent. Draft
No. 4, 1955).

38, Some criminal code revision proposals predicate liability upon the age
differential between actor and “victim,” rather than fixing a specific age below
which those actors not using forcible compulsion will not incur maximum liabiliy.
See generally Comment, Sex Offenses and Penal Code Revision in Michigan, 11
Wavne L. Rev. 934, 915 (1968).

39. The Kinsey lustitute did not attempr to study sex offenders under 16~
years of Age. First, younger persans are swallowed up and concealed by the
secret and anonymous workings of the juvenile court systen.” Second,

The male in the last half of his teens is ordinarily a physical adult

or essentially so . . . . We cannot rule him out of adulthood on 1he

basis of poor judgment or impulsiveness, for he has no monopoly on.

these auributes . . . . At any rate, by age 16 the average male meets at

least the minimal requirements for adult life; he can function in society

.iI.S. an adult if permitted o do so, and he knows what society expects of - 2

iim.

Genttarp, supra note 11, at 11, But the human female is equally ready for adult-
hood at age 16. Id. at 106, Feminists_would agree and _denounce ““Y,_.‘_’,V”E_ﬂiii'_

.crimination between the_sexes, such as a two-year ead time” implicit in the

Culutnil‘ﬁ's‘”ﬁ"ﬁf)—(ﬁ‘ﬂ?—-f\'mc, Sex Discrimination in the Criminal Law, 11 Crin,
L. Rev. 469 (1978). We say “implicit” because the term “actors” is neutral so
far as the Proposed Code is concerned.

10. See § 559.300, RSMo 1469 (carnal knowledge by a person over 17 of
any unmarried female between the ages of 16 and 18 of previously chaste
character) and § 559.310, RSMo 1969 (seduction of any unmarried female ol good
repute under age 18).
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trinl in several ways. As a result, a considerable amount of .(lccisi‘nnu! law
on the subject has encrusted the law of sex crimes in t\flSS().llTl.“ I"lmtl
law of evidence would undoubtedly be applicable to the ll'l:'ll_ﬂf cases
under a new penal code unless new statutes ;Lllcmpl‘.c.d o inject new
concepts into the substantive or procedural law or—perish l|lt-: Elsf)lllgllt—[
attempted to codify the existing decisional law on the admissibility ©
evidence of chastity and character or reputation in sex offense cases.
At common Iuw_pwl_i_lg ol the lenullg_ggg__,]l.m_.n__dc[-msc_la\
cither forceful or “statutory” rape,*® and that is the law m_i\_-lrggs__nggugd_uy.-_,
“Since the Proposed Code procecds on the hypothesis that persons 1?11(!4.-1
ngg}l as to whether to rc[l"._iqu_ﬁ.n__m_s_‘gxu::l inter-
course, I 1S something ol a farce to inquire into their vu'u.w. I.I'L:\o'l(:.J'l‘JS
sexual experience in this situation might well_b,cmkcn_[m’:mc_)us_.sfl;:uuu1..-
tion, which slxogld_,,nm_ch_qA;lf;[t:nse,lo,a-subscqucm- victimizer."+ .
o Onl):il'lnce. therefore, the committee concluded that a rule essentially
involving credibility should not be reduced to a fixed rulc.”.The present
decisional law is prcfer:\ble, pnnicularly in light ol the pnrual allowance
of mistake as to age as an affirmative defense in section 11.015 (3) of l‘hC
Code,#s and “the unwarranted slanders on the complainant’s sexual life
that the defendant’s ‘oath-helpers’ are likely to perpetrate. . . S

E. Consent
Some of the scwcs in lh_g_f_lfgﬁgf_e’d‘___(}mm rt:qgi_rc_.p_.[n__nf_,g[
lack of consent(hby the victint others do not47 The policy decisions of
the committee were based in part upon the following.

1. Lack of Consent in General
One convenient classification of sexual offenses is based upon the
The [orce-or-threat cases need
pe_implied_from_the_use..ol
_cases not_involying

e

presence or absence of [orcible compulsion.
no discussion, because _lack ol consent _cn

(hreats or force overcoming reasonihle yesistance, Th
coming t

11. The Missouri cases touching on this suhjcct‘gcpcrnliy involve rape.
It would serve no useful purpose here to trace the winding |)EI!}] 0'5. 'l'hic :;wﬂ
Missouri probably follows majority rules. See gen:m”y_lhhufy_, The nln: LB
Rape Case, 11 Ant. Crine, L. Rev. 309, 325 (1973); Nulc‘.rfhz lm"l[n' in a Fore
Rape Case: A Feminist View, 11 AM. Cum.‘ E.‘.er.v. 435, 313 (1973).

2. . BLACKSTONE, COMMENTARIES 218,

ﬁ ;--Ir{:u. Penar Cobe § 207.4, Comment at 251 (Tent. Dralt No. 4, 1955).

41, Pror. New Fep. Cun. Cobe § 1648, Comment at 193 (1971).

15. Prop. New Mo, Cram. Covk § 11.020 (2) (1973) provides: (

Mistake as to age. (1) Whenever in this Chapter 1hc_cr.|.|mn::ll|‘ti‘,"9

conduct depends upon a child’s being under the age of 11, itis no de :.n;::

that the defendant believed the cild 1o be l4 years old or older. (L)

Whenever in this Chapter the criminality of conduct depends u]m{\ a

child’s being 14 or 15 years of age, it is a defense that l.hc tlc[;:u]n-t‘:ml

reasonably believed that the child was 16 years old or older. (c) !.Lcl.!l:')l'l-

able beliel that the child was 16 years old or older under Subscciion

b) is an alfirmative defense.

‘!(g.)(l?h(:il. Rev. Crine. Cobe § 2331, Comment at 193 (1967). o

47. Lack of consent is not an essential clement of any offense define
in chapter 11 unless specifically set out in the definition.
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force may then be divided into wtwo subclasses: (a) those involving in-
capacitated victims, and (b) those involving others. The cases involving
' inc;u_[;;'fcimlcd victims require no explanation; those victims are incapable
of consent, so that no showing of lack of consent need_be made, The
mistaken consent cases will be discussed infra. 8 That leaves a class o

-—victims noringapaciwied physically or mentally, a class that may be sub

\

Vil ingo Mioge ey 1Y and_thase 10 yedn of so¢ Al olich. o,
. ~Those under 16 years of age are capable, under the Proposed Code,
of consenting to only one act (sexual contact).?® Tliis exception is a recogni-

\_u'on' ot Ilie Tacts of life. Many children 14 or 15 years of age and some

much younger indulge in “heavy petting.” This conduct is not only com-
mon but probably normal in the psychosexual development of children
in these age groups who are not inhibited by other influences. It may
invalve the touching of the female breast or touching ol the sexual organs
of either or both parties. Il consented to it should not be criminalized.®®

—

2. Consensual Deviate Sexual Intercourse Between Competent Adults
Not Married to One Another

The Propased Code makes it a crime for any person less than 17 years
old to engage in deviate sexual intercourse with any other person of any age
to whoill he is not married.®* Consent is no delense, and whether the act
took place in private or in public is irrelevant. Thus, Missouri’s existing
policy criminalizing such conduct would be adhered to with only two
exceptions: (1) persons married to one another would not be punishable,
and (2) four classes of the crime would be created with differing penalties.
Bearing in mind the first underlying exception (persons married to cach
other), the four classes would be differentiated according to age, capacity
to consent, and the use of forcible compulsion. It would be sexual mis-
conduct where both parties were over 17 years of age®* deviate sexual
assault in the second degree where one party was 17 or older and the
other party was 14 or 15 years ol age,®? deviate sexual assault in the first
degree where the actor was 17 or older and the other party 12 or 13 years
of age or incapacitated,® and sodomy if forcible compulsion was used
or il the victim was under 12 years ol age.’s

The committee’s decision to continue ta make it a crime for com-
petent, consenting adults not married to one another to engage in deviate
sexual intercourse in private may provoke more controversy than any

48. See pt. 1V, § 3 (b) of this article.

49. Proe. New Mo. Crinm, Code § 11,120 (1978).

50. The radonale is that as to “heavy peuing” between contemporaries
“[plrivate morals must be relied upon to regulate personal behavior, and criminal
sanctions are inappropriate to punish a breach ol the moral law.” Prov. Ky, Cuun.
Cope § 1127, Comment at 138 (1971).

51. Pror. New Mo. Cune, Cobe § 11,090 (1) (b) (1973).

52, Id.

53, Id. § 11.080 (1).

54, Id. § 11,070 (1),

55, Id. § 11.060 (1).

. publi

(
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other part of the committee’s work.20 A vociferous, militant, well-orgz
min_o)rrl_y—\;f-im;n—i;lzrc:wing number ol adherents and encouragement
many places may vigorously challenge this provision of the Proposed C.
They will be met by powerful opposition, equally vocilerous, militan
well-organized. Religion, morals, the medical and social sciences, pc
legal administration, and constitutional law will be drawn into the
and called upbn by both sides for support.

The arguments pro and con have been marshalled so well by «
that it seems unnecessary to pitch them against one another here,
over, it would be impossible to state authoritatively which argumen
majority of the committee considered valid. The committee was at
consistent, because it also decided to criminalize other “crimes wi
victims," such as certain aspects of gambling, abortion, prostitution,
juana use, and obscenity.

Three major lines of reasoning may be urged in support of the
mittee’s position. The first is derived from Lord Devlini_A cor__
morality is y_gggsg[xﬂjgggq_[mlqipg__;ggj;;gy;_lgg and mag

“which needs society, must_pay the price” by sacrilicing some of its™

to otherwise unlimited freedom. The whole deadweight of sin cann
put upon either the criminal law, which deals with minimum stan
of conduct and punishment, or the moral law, which establishes maxi
standards and relies upon teaching, training, and exhortation. Ri
or wrongly, most Missourians today regard homaosexuality as imn
if the law fails to support that nation, disrespect for law and a g
loosening of the bonds of society must follow.

56. "The Khl’ﬂpﬂ!t(l change [decriminalizing consensual adult sodomy
the Proposed Maryland Criminal Code) presents an issue ol legislative
which may well rival_capital punishment and abortion in_its potential_for an
- controversy.” Fisher, The Sex Offender Provisions of the Proposed
Maryland  Criminal Code: Should Private Consenting Adult Homosexw

havior Be Excluded?, 30 Mo, L. Rev. 91 ‘1970).

The topic has provoked a great deal of law review commentary. See
Cantor, Deviation and the Crimmal Law, 55 ]. Crin. L.C. & PS40
Spence, The Law of Crime Against Nature, 32 N.C.L.. Rev. 312 (1951); Con:
Government-Created Employment Disabilities of the HHomosexual, 82 11a:
Rev. 1738 (1969); Note, Homosexuality and the Law—dn Overview, 17 1
Forunm 273 (1971); Project, The Consenting Homosexual and the lLau
Empirical Study of Enforcement and ddministration in Los Angeles Coun
U.CLAL, Rev, 643 (l‘JLiﬁ); Comment, Deviate Sexual Behavior Under the
Hllinois Criminal Code, 1965 Wasu, U.L.Q. 220 (1965); Comment, Private
sensual Homosexual Behavior: The Crime and Its Enforcement, 70 YALE L.
(1961).

The authors of the Model Penal Code decided that_consensual_adult d
sexual intercourse should not be a crime. "T'he dralisinen of new codes in Calil
}i51!!.!!Ekh.hﬁcljignu._iuIILLN:W_‘Il:racy_uurccd._nulit_l__l!!rx_s [tsmen_of_the Pro.—
New Federal Criminal Code. So did _the_legislatures_o inoi d_Orep..—.
enacting their new criminal_codes,

TR e widespread  organization of homosexuals for hetter treatme
society in terms of social acceprance, equal }uh opportunities, and freedom
criminal prosecution may not be discounted. Humphreys, New Styles in )
sexunl Manliness, TwAns-acvioN, Mar. 1971, at 59,
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The second point is that a majority of the people in Missouri still
|'egur(i. homosexuality as disgusting, degrading, degenerate, and a threat
to socicty. Whether this is vational or not, so long as the [eeling persists
the lnajn_rity will insist that its condemnation be reflected in 211 positive
manner in a criminal code even il it is unenforceable. It has the right
to do so, subject only to constitutional limitations, and it has the political
power to make its notions ol the Good become True if not Beautiful.®

The thi ; e P i
third argument cautions practicality in politics. Il the Proposed

Code does not make consenting adult homosexuality a_crime, the legisla-

ture may react violéntly and reject the entire Proposed Code, leaving Mis-

~court-withcmame TrmsTrsndTie thate an sodomy. worefo
souri” with™many 1aws, including those an sodomy, unreformed and much

worse than the compromises proposed by the committee.

N_nnc of these arguments is susceptible. of reasoned and reasonable
:ma.lyslsf. This is not to suggest that the committce weascled out of its
ohhgunor.l to construct a rational criminal code by adopting a narrow
construction of its commission. Legislators have a dual responsibility to
_]v‘g:s]:uc }vise]y and to reflect the wishes of the constituencies they represent
I'he antinomy can be resolved only by some reasonable acc'nunmul:uim;
of the one to the other. The committee’s approach involves an attempt
to reflect wociety's general disapproval of consensual deviate sexual in[r_!:'-
course while dealing more justly with offenders.

3. Mistake as to Capacity to Consent

) Sexual intercourse, deviate sexual intercourse, or sexual contact are
crimes under the Proposed Code when committed with a person who is “in-
c‘apacu:alecl." The comment to section 11.010 defines “incapacitated” as
' lh:l.[ physical or mental condition, temporary or permanent, in which a per-
son is uncon.scious, unable to appraise the nature ol his conduct, or unable
.lo comr_nmuc:ue unwillingness to an act,” and prnvi(!cs that “a person
is not 'incapacitated” with respect to an act committed upon him il he
IJecume'unmnscinus or unable to appraise the nature of his conduct aflter
consenting to the act.” Section 11.020 (1) (a) of the Proposed Code then
provides:

[Wlhenever in this Chapter the criminality of conduct de-
pc‘mls upon a victim's being incapacitated, no crime is com-
mitted if the actor believed that the victim was not incapacitated
:lm‘l pclicvcal that the victim consented to the act. The burden
of injecting the issue of mistake is on the defendant, but this does
not shift the burden of proof.

& R—— . . ;
grouis. ‘Illu. m:-lllimlw does not invariably prevail, of course. Organized minority
”Po‘l:r Plt";.b"m.l —cmtc_cm:([,l adequately financed, and properly propagandized
ays” determine the ultimate legislative result in Titi

3 lelers e ull iv some critical cases,
;c::} et;g.,;lul:)"‘. a'r_umnrs?und Criminal Law: Revision of the New York State Penal
.aw on Prostitutien, 17 Soc. Pron. 83 (1969) (histor

on | 101 . . story of New L Penal Code's
prostitution provision). : 4 Y York Peal Codes

(
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antial accord with existing Missour

All of these sections are in subst
ity to consent’” mus

law. It is important to note that “mistake as to capaci
be distinguished {rom “mistake as 10 age,” which is covered as a separat

part of section 11.020,

a. Capacity to Consent

The law is clear enough as to what constitutes physical incapacit
to consent.?® As to persons mentally incapable of consenting, Missous
cases have held that a woman with “weak intellect” may be yet capabl
of consent to intercourse.®® Some of the decisions indicate that the victis
must be able to understand “the immoral nature” of the act.®' Althoug
no issue was raised as to the propriety of the charge to the jury, sever
cases quoted without disapproval instructions presenting the issue (
whether the victim was of such “unsound mind” or of “such weak intelles
such weak and disordered mind™ that she was n¢

or intelligence” or of *
1d consequence of such act, and coul

able “to comprehend the nature ar
not understand right from wrong.”%?

The right-[rom-wrong test should not he applied in
mental capacity to consent 1o 2 sexual act for several reasons. The statut
do not attempt to define or condemn immorality, except in the area ¢
consensual sodomy. Curretit Missouri law recognizes that the legal tes
of mental capacity to perform various acts may differ widely. Even t
Mental Responsibility Law differentiates between mental capacity to cor
mit crimes and mental capacity to proceed at various stages of the triz
Here we are concerned with a very personal choice by the victim rath.
than the actor. The interests to be protected so [ar as adults are concernt
are the individual's right of privacy, bodily integrity, human dignity, a1
freedom [rom distasteful or trawnatic sexual experiences.

determinir

b. Mistake as to Capacity to Consent

The Proposed Code again is in substantial accord with existing M
souri law, under which a defendant is not guilty of rape of a person me
tally incapable of consenting unless he knows of that incapacity, providil
of course, that the victim :q)peared 10 consent and force or threats we
not employed.®® The defendant’s knowledge is subjectively tested, thou:

59. Sexual intercourse with a woman who is asleep is rape because the .
is without her consent. State v. Srroud, 362 Mo. 124, 240 S W.2d 111 (1951); St.
v. Welch, 191 Mo, 179, 89 S.W. 915 (1905) ((liclmn?. The same rule undoubte
applies to a victim rendered unconscious by force, drugs, or drink, or a person
paralyzed as to be incapuble either of resisting or signaling nonconsent. '
60. State v. Cunningham, 100 Mo. 382, 12 S.W. 376 (1889).

61. State v. Schlichter, 263 Mo. 561, 173 S.Ww. 1072 (1915); State v. Warr

039 Mo, 185, 134 S.W, 522 (1911).
62. State v. Schlicheer, 263 Mo. 561, 173 S.W. 1072 (1915); State v. Willia

149 Mo. 496, 51 S.W. 88 (1899).
G3. State v. Robinson, 345 Mo, 897, 136 S.W.2d 1008 (1940); State

Welderle, 186 S.W. 696 (Mo. En Banc 1916); State v. Schlichter, 26% Mo. !
178 S.W. 1072 (1915); State v. Warren, 232 Mo. 185, 13.-1 SW. 522 (1911); St
v. Cunningham, 100 Mo. 382, 12 S.\W. 376 (1889).
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proof of constructive knowledge may be made by circumstantial evidence.®
The actor's mistaken belief as to mental capacity to consent is distin-
guishable from his mistaken beliel that the victim was of a sufficient age
to have the capacity to consent, because while every person is presumed
to be sane, there is no presumption that one has attained a certain age.
Further, for reasons of public policy the onus should be on the actor to be
certain that his victim is not under age.%®

F. Forcible Compulsion and Other Aggravating Circumstances
1. Force and Threats

The Proposed Cade provides higher penalties for illegal sexual inter-

course, deviate sexual intercourse, and sexual abuse (“sexual contact”)
where_they_are accomplished by “forcible compulsion,” a phrase defined

in section 11.010 as “either (a) physical force that overcomes reasonable
resistance, or (b) a threat, express or implied, that places a person in’
reasonable fear of death, serious bodily injury or kidnapping of himsell
or another person.” The decision to regard the use ol force or threats
as particularly reprehensible in the sexual offense cases was an easy one
for the committee to make. In a very real sense, forcible rupe or sadomy
resemble_felonious nssnnll.““{nn‘pe’ subjects (he victim not only to the
unaccepted risk of unwanted pregnancy or venereal disease but also to
the likelihood of bodily harm in resisting the attack.

2. Infliction of Injury or Display of a Deadly Weapon

'I‘heﬂt_:;gu‘!jsmuﬂ_ggt_&tcs recognize no aggravating circumstances,
such as gang rape, abuse of a position of guardianship or wust, pregnancy,
infection with a venereal disease, infliction of various bodily injury, or
use of a deadly weapon, as grounds lor imposing an increased penalty for
rape. Statutes relating to assault and other crimes increase the punish-
ment where deadly weapons are used or where injury is threatened or
committed.0T

The committee concluded that not only_should rape and sodomy

infl i_c_géd
_similar

be upgraded, increasing the pcnnlties, where_serions_injury wi
or a deadly weapon was displayed, but_that simple logic_require
treatment of almost all of the sexual offenses in chapter 11. This decision,

which involved a value judgment, gives considerably more flexibility in
the application of the law and justifics heavier penalties where these aggra-
valing circumstances are presenl.

V. PENALTIES

The penalty provisions of other modern criminal codes _cannot_he
readily_compared with each other or with the Proposed Code for at least
— s

61. State v. Warren, 232 Mo. 185, 131 SW, 522 (1011).

65. State v. Helderle, 186 S.W. 676 (Mo. En Banc 1916) (opinions of Faris,
J. and Woodson, |.) .

66, See § 550.100, RSMo 1969.

67. See § 556.110, RSMo 1969.

(
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two reasons: differences in defining and grading_sexual offenses, and
differences in alternative sentencing procedures relating to all of the crim-
inal laws. Nevertheless, there is rough agreement on several prapositions.

First, it is difficult for most people to think rationally about the
punishment that ought to be administered to a sex offender. e is an
“outsider” regarded emotionally with contempt and disgust, one who has
violated not only the criminal law but religious, moral, and social codes
as well. A vast amount of misinformation surrounds all sex offenses. We
know few of the facts that we should know in order to deal with sex
offenders, and we tend to fill the gap of ignorance with myths, rationaliza-
tions, and over-punishment.%® Second, the most serious types of alfenses
are rape and sodomy; less seriouns are the sexual contact cases; the least
serious are the noncontact offenses. Third, where the actor applies forcible
compulsion or where the victim is a prepubescent child, sexual ollenses
should be regarded as aggravated and deserving of heavier punishment
than when those circumstances are not present. They should be upgraded
even [urther where a serious bodily injury is inflicted or where a deadly
weapon is displayed. Fourth, most sexual offenses should be fclanies but
some should be misdemeanors, and, if possible, signilicant dillerentiating
factors ought to be written into the law to express the legislature’s notions
of the suitability of the punishment to the crime.

Perhaps the most_significant_contributions of_the Proposed_Cade

.

are a com[)_I_elg_qy_crjmu!inga-ot—thc—s:lncLiunsniillllqscd_fnrrcrimin'.ll-vin—
“Tations and a combination of new_methods_and_improved old_mecthads
for dealing with convicted persons. A full treatment of this subject is
beyond the scope of this article. Sulfice it to say that the committee’s pri-
mary goal in_classifying_angd_grading_the sexual olfenses was _to_enable
the_legislature_initially_to_provide for that.type and yange_of punishment
suitable to the crime rather than to_the person_committing-the-crime.-
“Therefore, it is at once obvious that the committee's recommenda-
tions as to separation or classifications of dilferent types of crimes are
merely suggestions, albeit carefully reasoned ones. Il the general assembly
thinks that indecent exposure ought to be a class 4, B, C, or D felony
instead of a class A misdemeanor, then its will can be done.

There was little, if any, dissent within the committee as to the penalty
recommendations in the Proposed Code. Forcible rape and sodomy and”
sexual intercourse or deviate sexual intercourse with a child under the
age of 12 years ought to be heavily punished; in the aggravated cases

these offenses deserve a class A [elony designation.®® Sexual intercourse

68. Liule agreement exists among legal_and psychiatric experts_as_to_what__
—may-properly be regarded as sex_offenses or as 1o what punishment sex offenders
should Tace. Gennann, supra note 11, at 1-13; B Kanesman, “Tie SEXUAL OFFENDER
AND ITis OFFENsEs 4-20, 42418, 215.90, 404-14 (1954); G. MueLLER, LEGAL REGULA-
Tion oF SExuaL Cownpucr 1013 (1961); Sadoff, Sexually Deviated Offenders, 40
©Temere L.Q. 305 (1967). Y
69. Pror. New Mo. Crim. Cone § 11050 (1978).

Il
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mistake as to age is no defense anc

but deliberately solicited the sexu
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iiite sexual Trieitotee with Dersol . ar : o i rificing the flexibility needec : ¢

deviate sexual 'IFlEE?(]lfIS‘:_‘l'}“!l--l?E!~ ler 16 years of ape. without sac g know much more about sex

T | Much remains to be done. We need to ki ! e L
VI. Summary AND CONCLUSIONS offenders, their motivations and clmr_nctensuc.s, their .n:cu wtsm[ lrl.wm:
their amenability to treatment, and their response to pumslunc‘m!onn e
selves and others. Accurate statistics must be kept so that lr.uu; 7 b
noted and projected and approprint.c n_djustmcms can be rr!a;lc l-:[:c::, c::“m
criminal justice system. Other disciplines, such as the social sci ,

The Proposed Code would make no essential change in most re-
spects in the present Missouri law of sexual offenses. Forcible and .
statutory rape would remain severely punished crimes. The "age of

consent” of 16 years would be retained but would apply to all sex offenses, be drafted to help so that a massive, coordinated, informed approach can
:faclu ing the prohibitions against l‘ouchmg m.lhe current child mo]f.sn - be taken to the entire subject. . _—
tion statute.™ Consensual adule deviate sexual intercourse would continue _. “7 The studies already begun should be continued. We cannot a

to be a_crime, but the i nt_would bE_ iced;_persons_married 1o let the substantive criminal law slumber for another century and a
to onc another would be exempted. ™! he most frequent sexual offenses— half in Missouri. But it will surely do so unless there_is_some.permanent
indecent touching and indecent exposure—are extended o protect adults. compact body_charged w_i_l,lL_le_conLiml.ing_!Q%POll§!1{111”—0{"“’"‘[“:“';g
The decisional law respecting consent, incapacity to consent, mistake as L eI TRUNOE I gmnt,““gf__mul;.dlusacd parts- of “the

empirical studices, rgvicwj_ggg_ld[ggu

B 1 Sopg from-the-legis—
system.™ Such _a

to capacity to consent, resistance, corroboration, prompt complaint, and

: i inanci ],_supporl.-(:illmr.;
s -0 . : a_project requires {inancia
instructions to juries would remain undisturbed. uch 4

ion_and_t illi istance—of—the—
lature or some charitable [gjm(lalm nel_the_willing—assistance— :
‘ \ ttee’s work has been completed,

In addition to a few minor changes in the law, some 9[ which have ST ar, sl law «chools. The committee g
been mentioned, a great deal.is proposed by way of pruning_out dead- but it should be regarded as only an interim repo.rt on wor “'-“1
letter_statutes, replanting some offenses in other sections of the Code, never be finished. “The end of any great enterprise should also be 2

ci “and_obsolcte plirases’® wiih clear, modern terms——
—Tl_lf:fimpon:un major changes pruposcd are few. First, the principal
sex offenses (rape, sodomy, and sexual contact) would be split into a
number of graded offenses and labeled “rape” “sexual assault” in two
degrees, "sodomy,” “deviate sexual assault” in two degrees, “sexual mis-
conduct,” and “sexual abuse” in three degrees. Under this classilication
the four basic offenses involving sexual intercourse, deviate sexual inter-
course, sexual contact, and indecent exposure would be subdivided into
the eleven offenses for the purpose of_grading the punishment according ;
to the use of [orcible compulsion, the capacity or incapacity ol the victim l
to consent, the age ol the victim, and the age of the actor. Second, there
would be one new defense, mistake as to age, but it would be limited
to mistake as to the age of 14- or 15-year-old persons.’?

and replacing_vagu

beginning.”"®

conl;]gl- "’Il"l;c ;nllly l;:(:}c(czpliun is that a 14 or 15 year old could consent to “sexual 74. Other governments have c[f:clivc!y cmplnyegl;‘s\ldl a body. Pound, Intro-
B s 10060 (1) (@) et (o M, Troscowe, Sex and The Law, st v (IS0 | ¢ oy, 5
72, See, egn § 503.230, RSMo 1969 7o, Packer, The Model Penal Code and feyond, 23 ZOUis = mei”
7%, See statute quoted note 45 supra. (l‘.](i'.f;).

—_— s
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APPENDIX: A

HISTORICAL REVIEW OF MISSOURI LLAWS
RELATING TO CERTAIN SEXUAL OFFENSES

A. Rare

Missouri Territorial law punished the forcible “carnal knowledge” of any
woman by castration “to be performed by the most skilllul physician at the expense
of the territary, in case the party convicted shall not have sufficient property
to pay the same and costs.” 1 Mo. Terr. Laws, Nov. 4, 1808, at 307, § 8. The
same punishment was prescribed for slaves, Id. at 323, § 35. Missouri enacted the
same law (§ 9, av 283, RSMo 1825) shortly after gaining statchood, with a new
section 10 making it an offense 1o “carnally know and abuse any female child
under the age ol 10 years.” Missouri's law provided for castration of slaves for
rape or attempted rape of a white person.

Scction 23, at 170, RSMo 1835 covered forcible and statutory rape in
essentially the same language as the current statute, § 559.260, RSMo 1969,
except for the child’s age and the punishment. The statute prohibits “car-
nally and unlawfully knowing any female child under the age of
years, or . . . forcibly ravishing any woman of the age of —___ years or up-
ward.” Under the 1835 law, the punishment for whites was imprisonment for
not less than 5 years. For any negro or mulatto who raped or auempted to rape
a white female, or forced or auempted to force her to marry him, or “defiled”
or attempted to “defile” or take her away for prostitution or concubinage, the
punishment was castration, § 28, at 170-71, RSMo 1835, In 1879, the legislature
raisedd the age of consent to 12 years and changed the punishient for rape for
all offenders to death or not less than 5 years imprisonment “in the discretion
ol the jury.” § T263, RSMo 1879. The age of consent_was increased to 14 years
in_1889 (§ 3480, RSMo 1889), to 15 years in_ (013 (Mo. Laws 1913 at 2719,
§ 2), and_a_1A years_in 1921 (Mo, Laws 1921, at 284a, § 1). Capital punishment,
abolished in 1917, was restored by Mo, Laws 1919, Ex, Sess, at 779, °§ 1.

B. Sopamy

Missouri's sodomy statute, § 563.230, RSMo 1969, is essentially the same
as § 7, at 206, RSMo 1835. The punishment, initially not less than 10 years
imprisonment, was reduced in 1879 to not less than 2 years imprisonment. The
present words “with the sexual organs or with the mouth” were added by Mo.
Laws 1911, ac 198, § 1. The statute provides that “[e]very person who shall be
convicted of the detestable and abominable crime against nature, committed with
mankind or with beast, with the sexual organs or with the mouth, shall be
punished by imprisonment in the penitentiary not less than 2 years.” § 663.230,
RSMo 196Y.

C. Rare oF A Druccen Vicrim

§ 559.270, RSMo 1969, provides that

[e]lvery person who shall have carnal knowledge of any woman above the

age of 14 years, without her consent, by administering to her any sub-

stance or liquid which shall produce such imbecility of mind or weak-

ness ol body as to {)rcvcm elfectual resistance, shall, upon conviction be
adjudged guilty of rape, and be punished by imprisonment in the
penitentiary for a tenm not less than 5 years.
This law is identical 10 § 24, at 170, RSMo 1835, except that the latter
statute set the victim's age at 10 years, The victim’s age was raised to 12 years
in 1879 (§ 1254, RSMo 1879), and to 11 years in 1889 (§ 3481, RSMo 1889). It is
doubtful that this stawute is enforced. No conviction under it has ever reached an
appellate court, )

D. Forcine A WomaN To Marnry

§ 550.280, RSMo 1969, provides that

[elvery person who shall 1ake any woman unlawflully against her will, and

by force, menace or duress, compel her to marry him, or to marry any

other person, or to be defiled, upon conviction thercof shall be punished

by imprisonment in the penitentiary not less than 3 years.

This statute is identical o the original enactment except that formerly the

(
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punishment was not less than 3 or more than 10 years i_mpnsc:mmcm. § 2.'?. at
170, RSMo 1835, This statute may have been nv_r::jon'k!:d in 1913 when |qu:[:uul|-
prostitution statutes werce passed. A similar provision, in the chapter on ol lc_.nl;:f
inst morals, § 563.010, RSMo 1969, makes it a mixed felony, punishable

agai . _punisha
i ars i i inter alia, “take or

2 wo to five years in prison, for any person (o, s

e tena ! P i menace or duress

detain a female with intent to compel her hyl [mlc?"l lltlf.‘ms'
i o marry any other person or be deliled. ) .
lO m\n’\:? fliilll[:Jl ?lglslutuu:ycvc?" CI]-’ICIC‘Ill in Missouri making “shotgun marriages
of males unlawful,
E. Anpuction oF A WoMAN UNDER 18 Years oF Ace . .
It is a [elony punishable by imprisomnent up to {ive gtc:lrs'mi'. ta c.(:)nl\]vm):
any female under the age of 18 years from her !nth:r, mother, guard |.||; mo et
person having the legal charge of her person, CI!|IU!’ for the purpose o pr' s Ic e
tion or concubinage.” § 559.200, RSMo 1969. Subject to the same ipll-llll'h |'n.1 |0E
is “the father, mother, guardian or other persot, having 113:: Irg?l t'h(l_lrb‘:nce
her person who shall consent to the same.” [d. The statute is unchanged si
§ 27, at 170, RSMo 1835, was enacted.

F. GuARDIAN Dx-:mr.mcIWmn

This statute provides that

[i1f any gunr(l:iun of any female under the age of 18 years, nrﬁnyl cbthf:
person to whose care or protection any such female shall ave bee
confided, shall defile her, by carnally knowing her, while she remains

in his care, custody or employment, he shall, in cases not otherwise
provided for, be punished by jmprisonment in the 1_:cn|tcm.|'a.r?r‘ |1_1ui
exceeding 5 years, or by imprisonment in the county jail not exceeding
one year and a fine not less than §100. .
§ §50.320, RSMo 1969. When first’ passed the punish'mcnt‘ was not less than 2
years imprisonment or a fine of $500 or :;nh. § 0, ar 207, RSMo 1835,

3. Senuction Unper PROMISE OF MARRIAGE -

'(Iillis statute was passed in 1879 and provided that '[l]_f any [fc!r‘sonf ssm‘::i
under promise ol marriage, seduce or debauch any unmarried [:fm.:'r. “f-ll"l:l d
repute, under twenty-one years of age, he shall be dcfmml guilty ol a e uu.‘yrs
and imprisoned in the penitentiary for not less than 2 nor nmrn:l than 5 ly |‘]._-
or fined not over §1,000. Prosecution was barred il the accused married th

ir -5 879. The female's age was lowered Lo 18
girl before judgment. § 1259, RSMU.I c ; L
i § 3180 9.1 i increased to 21 years by Mo, Laws 1897, a
L S e mekiee il o Wk e was aynwmlcd to read as follows:

06, § 1. In 1907 the lacter hall of the statut cad

1o [§h]ul, il before the jury is sworn to (ry the defendant upon an ”]ul;?l{nm.l
or information, he shall marry the woman thus seduccd, it sha )e:] a
bar to any further prosecution of the offense, but an offer to |’“f.l‘rry l:;
female seduced by the party charged shall constitute no (lc ense 1o
such prosecution; and in all cases where the defendant marrics nc:lwpm.
seduced the case shall be dismissed at the defenduant’s costs, and 1 no
event shall the state or county be adjudged to pay, or pay, any cost

made or incurred by the defendant when said cause has been dismissed

as aforesaid. . .
- g 1969, is identical. § 546.310, RSMa
Mo. Laws 1907, at 229-30, § 1. § 559.310, RSMo 196 e e, 44

1969, provides that the complaining witness's cvidence as S e
marriage “must be corroborated to the same extent required of the | p
witness in perjury.”
H. CarnAL KnowrenGe oF FeMaLE Berween Aces 16 ann 18 -
This statute provides that “[i]f any person over the age of .I'I yciu"s sha
have carnal kuow‘udgc of any unmarried female, of previously chaste character,

s s i ars of ape, he shall be deemd guilty of a felony”
between the ages of 16 and 18 years ol ag l’tor e ¥ TRt Trem S0 oo

E either imprisoned in the penitentiary

$“f:(l)lf), or held I'm the county ju.iil for not less than 1 but not over 5[ nlmml;:.“o.r'
be subjected both ta the jail and fine penalties “in the (]ls(‘lt.’llﬂo(;’l' o lllt.i{; L ;
§ 559.300, RSMo 1969, The [irst enacument was Mo. Laws 1895, ‘:u- um.
Mo, Laws 1913, at 219, § 2 raised the male's age _Imm_ 16 IO‘I?, llt.. minim i
female’s age from 14 to 15, and increased the penitentiary confinement 1o 7
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exceeding 5 years.” The legislature raised the minimum female's age to 16
in 1921, but failed to insert the changes regarding the male's age and the punish-
ment that had been made in 1913, Mo. Laws 1921, at 284a, § 1. The statute was
carrected in § 4394, RSMo 1939,

I. ApuLTeEry AnND Gross LEwDNESS

The present law, § 563.150, RSMo 1969, is substantially unchanged since
enactment. The original act punished any person living in “a state of open
and notorious adultery or fornication” or puilty of “open lewdness, or any
notorious act of public indecency pgrossly scam[armls. and tending to debauch
the morals and manners of the people.” § 77, at 306, RSMo 1825. The penalty
was light: a fine of not over §200 or not over one year in jail or both “at
the discretion of the court.” Id. In 1835, the statute was changed to its present
form, providing that

[elvery person who shall live in a state of open and notorious adultery,

and every man and woman, one or both of whom are married, and not

to each other, who shall lewdly and lasciviously abide and cohabit with

each other, and every person, mairied or unmarried, who shall be guilty

of open, gross lewdness or lascivious behavior, or any. open and notorious

act of public indecency, grossly scandalous, shall, on conviction, be

adjudged puilty of a misdemneanor.

§ 563.150, RSMo 1969. Tt is said that the statute contains five separate offenses;
finding them, however, is similar to identifying faces hidden in a nature draw-
ing entitling one to a chance for a Shetland pony. Those unable to find the
five faces may see State v, Sekrit, 130 Mo, 401, 32 S.W. 977 (1895), for the
answer.

The court in State v. Barnes, 256 S.W. 496 (St. L. Mo. App. 1928), said that

it is not the oBject of the statute to establish a censorship over the morals

of the people, nor to forbid the violation of the seventh command-

ment. . .. lis evident object was not to forbid and punish [urtive illicit

interviews between the sexes, however frequent and  habitual  their
occurrence, but only to make such acts punisha‘xlc as it plainly designates;

acts which necessarily tend by their openness and notoriety, or by their

publicity, to debase and lower the standard of public morals.
Id. at 498,

Early Missouri courts eagerly found technical grounds for reversing convic-
tions under § 563,150, As a resull, discouraged prosecutors abandoned  at-
tempts to enforce it. Appellate courts have decided less than 10 cases in the
last 50 years. In the last reported case, 20 years ago, the court reversed a convic-
tion, having found that sex in a cemetery at 2:35 AM., although near a drive.
way used by the public during the day, was not sex in a “public” place. State
v. Metje, 269 S.W.2d 128 (Su. L. Mo. App. 1954). Tt is not a crime (o arrange
“furtive, illicit interviews” in a modern tourist cabin, State v. Parker, 233 Mo.
App. 1037, 128 S.W.2d 288 (Spr. Ct. App. 193Y), or in an old log cabin without
windows, lined inside with clapboards, and the doors closed. State v. Phillips,
19 Mo. App. 325 (St L. Ct. App. 1892),

J. ContrisuTing To THE DELINQUENCY OF A Cuilp

Statutes on this subject date back to 1907. The most recent one, § 559.360,
RSMo 1969, enacted in 1959, provides that

[alny person who encourages, aids or causes a child under 17 years of age

to commit any act or engage in any conduct which would be injurious

to the child's morals or health or who commits any act or omits the

performance of any duty which contributes to, causes or tends to cause a

child under the age of 17 years to come within the provisions of [the

juvenile court’s laws], shall be punished by imprisonment in the county

gail for a term not exceeding 6 months or by a fine, not exceeding five

windred dollars or by both. . . . ‘

The court, however, “may impose conditions upon a person found guilty under
this section and so long as such person complics to the satisfaction of the court,
the sentence imposed may be suspended.” § 559.360, RSMo 1969. This provision
is probably directed toward parents,
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K. MoLesTING MINOR WITH IMMORAL INTENT . . . .
§ 563.160, RSMo 1969, enacted in 1949, prowdes log_lmprlsunrt\cnll in
the penitentiary for a tenm of not more than § years, or a jail sentence of not
over one year, or fine of §500, or both, for ) e
[alny person who in the presence of any minor shall indu gcl in I:ln;,l'
degrading, lewd, immoral or vicious habits or practices; or who s]:fs"
take indecent or improper liberties with su_ch minor; or who sha
publicly expose his or her person to such minor in .'ln'ObsCEl?L‘ or in-
decent manner; or who shall by language. sign or touching such minor
suggest or refer to any immoral, ]cwt!. Iu?cw:ous or indecent act; o1 \\’llo-
shall detain or divert such minor with intent to perpetrate any of the
aforesaid acts . . . . .
Intent is not an essential clement of the crime and consent is not 2 thl:fcnfu.
A “minor” is any person under the age of 21 years. State v. Chapple, 1'1-{12 }‘of."w.{(l
707 (Mo. 1971). Because the statule proscribes all types of scxal.f] offenses,
including rape, sodlomy, touching, indecent c.x[?osur(:-, :uu_! 'cvlcn mere mention
of sexual intercourse, the true “age of consent” in Missouri is 21 years.




