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UNIVEnSITY OF MISSOURI

LAW SCHOOL FOUNDATION

When the University of Missouri [Columbia] Law School Foundation was
established as a pro forma corporation on April 17, 1928, its slated purpose
was as follows: "The corporation is formed for the purpose of promoting
and furthering legal education in the §talc of Missouri. II proposes to ac
complish its objects by establishing an endowment and foundation for pro
moting Ihe interest and welfare of the School of Law of tho University of
Missouri [Columbia], and for aiding and extending the work and activities of
said School of Law."

Law School Foundation support of Ihe Dean and Faculty of Law has been
of significant help in certain areas where public funds have been unavailable
or inadequate. The following are some of the Foundation's programs.

Trav«l Eipcni* Riimburiimant. It ti Importdnl ihit at cniny law teachers it poiiible altcnd
tlia annuil meeting o( the AtiociiMon oi American law Scliooli lielcJ aich year tliotlly after
piriitmai day. Poblit iundt have been available lo cover only liaiispodallon cotli and ollcn tiave
been inadcqualo Itfl llint. for tome yeart llie Fourtdalion liai provided additional (ur>dt lo cover

lodging, and excoit Irantporiation coitt, and }I,3S0 will be u>ed (or itiit purpoto In

Summer Faculty Fallowtlilpi. For lomo yeafj ihs Foundation hat aulhorlxed Ihe expenditure
01 up lo )-l,SOO lor up lo five $900 tumrnsr (acuity fellowtliipt, with no ttrlngt attached. Two
or liiree are awarded in a typical tummer, but with a larger lucully and no iigni(icdni increaie
in Ihe tummer tcliool budget. It It expected Itial more members of the law faculty will be
awarded tummer fallowtliipt. Ihe faculty member usually does legal research (or law review
articles or bootit, or develops new or improved leaching maieriali. For example, Prolettor Grant
S. Nelson is co-editor of tlie recently published and nationally recognlied Van Hecke, Leavell
& Nelton, Gates and Maieriali on Equitable Remediei and Restitution (2d ed. 1973), and a
Foundation tummer fellowthip helped give him the releated lime he needed for this very
tignilicant contribution lo legal scholarship.

Dam's Discratianary Fund. For some yeart the Foundation has provided the Dean of the
School o( law with a t7S0 discrotionaiy fund which can bo used for certain enteilalnmeiil ex
penses not (slmburtable from public (undt, or (or other purpotes contiitoni with Foundation
ob|eciivet.

F. I. Thompton |r. Faculty Achievement Fund. In December 1972 F. I, Thompton jr. ('^91 o(
Kantat City made a tubtlaniial gi'l oi stocli lo the Univerilly, the iiicoiiiu (and principal at
diicreiion) to be used at the direction of tlia Foundation (or a (acuity achievemcnl program. Tlie
Foundation Trustees will determine this (all llie particular program under wliicli exieptioiial
faculty achievuiiieiil is lo be encoutaged, rccogniteu, and rewarded.

In subsequent issues of Ihe Missouri Law Review other Law School Founda
tion programs will be described.

Mail your gift, large or small, lo:

Univortily of Missouri Law School Foundallon
School of Law, Talo Hall
University of Missouri—Columbia
Columbia, Mo. 65201
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THE AtODERN CRIMINAL CODE FOR MISSOURI
(TENTATIVE DRAFT)—A CnAIi.ENCE

FULFILLED AND THE CHALLENGE
PRESENTED

C. Danforti!**

Lei's have a rule

Which deals to crimes an equal punishment:
Not tortures with the horrid lash for faults
Worthy a birchen tjoig.

Hot. Sat. 1.3. 117-19.

The concept that the puirishmeiTt should fit the crime is a simple
one shared by both the layman and the lawyer. The concept becomes
difficult in application, however, for it must be determined what acis
are to be proscribed and what the consequences are to be for committing
them. Our notions of fair play and due process also require that all pro-
scribed acts and the penalties for committing them be well-defined and
adequately publicized so as to provide notice to those who must regulate
their conduct accordingly. Yet, the criminal laws of Missouri somctmTcs
fail to define the prohibited acts in a readily comprehensible manner. What
is more, the overall statutory scheme of punishment is uneven. Occasionally,
the person acting immorally may be punished only if charged and coit-
victed ofan offense enacted to regulate unsocial conduct of lesser or greater

•Editor's note: This issue went to press before the Proposed Code wn$
finalized. I'ossibly, there will be uiinor variations l^twccn the 1 ^ojU.
as presented in this symposium atul die Proposed Code
|)roved by the cominiuce. Three parts of the symposium, relating to
offenses against ihe person, and offenses against puiihc order will appear
fuiure issue of the Missouri Law Kevikw. mtto. n rt v-ii«»

••Attorney General of Missouri: A.M. Princeton University. 1958. B.D. Yale
Divinity School. 1963; LL.B. Yale University. I9C3.
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importance. Too frequently, acts made criminal do not reflect present-day
thought.

Deficiencies in the criminal laws of Missouri are directly related to
the antique framework of those laws. Many of the present statutes are
the same as, or slight variations of, those enacted in 1835, fourteen years
after Missouri achieved statehood. With few exceptions' there has been
little or no effort to improve the substantive criminal law in this state.
To be sure, the antique structure has been embellished from time to time
but, with the exceptions noted, only by ad hoc response to specific
problems. There has been no attempt systematically and comprehensively
to revamp the basic structure of the Substantive law to promulgate an
integrated and understandable criminal code.

There is a compelling need, which has been seen for some time,®
for the enactment of a truly comprehensive and unified crinnnal code
for this state. That is not to say that the Missouri legislature should be
faulted for not having reworked the criminal laws into such a code. What
was clearly required to meet the need was a special project concentrating
the efforts of those particularly involved with the criminal law. The
Modern Criminal Code for Missouri (Final Draft 1973) was produced
in just such a nyinner.

In the Omnibus Crime Control and Safe Streets Act of lOfiB,^ Con

gress established the Law Enforcement Assistance Athninisiraiion (LEAA)''
and made federal funds available to the states for law enforcement pur
poses and related projects.® The Missouri Law Enforcement Assistance
Council (MLEAC)® was created to administer the allocated LEAA funds.
There is a lively competition' among the various governmental bodies
involved in the criminal justice system—courts, police, correctional insti
tutions. juvenile services, and others—for these funds. The office of the
Attorney General of Missouri has also obtained LEAA funds for various
programs and purposes. Early in 1969, it was decided that this officc would
submit a proposal to the MLEAC for a planning grant to fund a project
that had as its objective a thorough revision of the substantive criminal
laws of Missouri. The project was to be accomplished in two stages: the
first stage would entail study of existing laws and evaluation of needed

1. The exceptions include the Sealing Statute, §§ 5G0.I5G-.161, RSMo l'.)69;
the Mental Responsibility Law, §§ 5.')2.0l0-.080, llSMo 10G9; and the Drug
Regulations Law. §§ 195.010 .270. RSMo 1969.

2. 1'liat reform is needed is clearly indicated by the work of the American
Law Institute in its Model Penal Code, a work that is providing tlie basis for
substantive criminal law reform in several states. See Wechsier, Cotlificntion of
Criminal Law in t/ie United States: The Model Penal Code, 68 CotuM. L. Rev.
1425 (1968).

3. 12 U.S.C. §§ 3701-95 (1970).
4. Id. § 3711 (a).
5. See generally Omnibus Crime Control and Safe Streets Act of IOCS. *12

U.S.C. §§ 3701-95 (1970).
6. For basic iiiroi-matton concerning the MLEAC, see Dei^'t. of Conjmunitv

Affairs. The Missuuki State Govehnmentai- Services Catai.og 136-37 (1970).
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changes; the second would involve the drafting of a modern criminal
code. Although the difficulties that had beset revisers m oUier states were
recognized at that time,' it was anticipated that Missouri revisers could
use other state codes as examples so that the time required for the com-
pletion of each stage would be approximately one year. 1he ^8"
submitted with the proposal estimated expendnures at less .l>an $20,000
including state contributions. As it turned out. the project has consumed
the energies of the revisers for roughly four years antl a considerably
greater amount of money than originally anticipated.®

As proposed, the project was to be implemented by a committee that
would be representative of all phases of law enforcement: the judiciary,
police agencies, the prosecuting attorneys, defense attorneys, tlie Depart
ment of Corrections, the office of the Attorney General, and the legisla-
ture-at least one Democratic and one Republican legislator would be
appointed to the committee. That idea was followed in selecting the
original 13 members of the committee and necessary replacements. Two
years into the project, the committee had refined its work and procedures
to the point where it was felt desirable to increase its size substantial y.
The general principles and sentencing system that are common to the
entire code and supply a urfifying structure had been completed, so that
the risk of becoming mired in endless argument due to a greater number
of drafters had been reduced. Further, with an increased membership,
additional subcommittees could be created so tliat the many subjects to
be treated could be handled more quickly. ... t

At the time of the proposal, although firmly convinced that the
substantive criminal law of Missouri had to he reformed. 1was personally
awed by the amount of effort it would take to complete the project
Now that 1 have had the chance to see the committee in action and
review the minutes of its meetings, my awe is all the greater. Judge
Norwin D. Houser, as chairman of the committee, had what nuis have
seemed a Herculean task in keeping the work flowing and not a lowing
the meetings to degenerate into futile argument. 1hose duties he per
formed with remarkable skill. The four reporters, all law school professors
who served the committee and whose responsibilities included initi.il
drafting, received meager recompense for their labors. Surely, the entire
summers and leaves of absence from employment they spent on
and other committee work indicate a devotion to the project that money

7. For a discussion of the problems ^
- 585
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could not buy. Tliat devotion was obviously shared by the members of
the committee, who gave freely of their time and services. The things
to be said in praise of eacli of the drafters of tlie Nfissouri code arc so
many that one does not know where to begin or end. Therefore, I will
bui personally thank each of them for meeting the challenge with an
unswerving vigor antl for a job well done.

Nevertheless, the Missouri cotle will be worthless unless it is adopted
by the legislature. It is true that members of the legislature served on
the drafting conunittee and, for that reason as well as because of the
code's obvious merits, one would hope that the chances of the code being
cnacted are great. Rut with the support of all organizations involved in
the criminal justice system as well as other legal groups, the odds that
the code will meet the approval of the legislature become much more
favorable. So that is my challenge to you—to speak out in favor of the
code and elicit support for its enactment.

INTROnUCTrON TO A SYMPOSTOTT ON THK
PROPOSED NEW AND MODERN CRnvfrNAL CODE

FOR MISSOURI

Judge Norwin D. Houser*

I. "THE Old

A. In General

The basic criminal code of Missouri was enacted in 183.6.' The exist
ing statutes imposing criminal penalties consist of what may be designated
loosely as "the code" (title XXXVIII, chapters ."iSG-n'!. both inclusive, in
'191 separate sections) plus literally hundreds of penalty sections in special
statutes scattered through the four volumes of the official 1969 Missouri
Revised Statutes and supplemental laws. The code contains many re
dundancies, inconsistencies, and needless distinctions and refinements. The
language of many sections is insufficient to notify the citizen what conduct
is subject to criminal penalties, or to provide the courts with adequate
guidelines and standards. Missouri criminal law may fairly be characterized
as an accumulation of ad hoc responses to the conceived needs of the mo
ment, cnacted at different times by different legislatures without regard
to thedevelopment of a systematic, orderly, and consistent body of criminal
law.

'Commissioner of the Missouri Supreme Court; Clmirnian, Committee for a
Modern Criminal Code; A.». University of Missouri-Columbia, 192!); LL.1$. Uni
versity of Missouri-Columbia. 1931.

I. HSMo IBS5, at 1(35.
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B. Penalties

Penalties in the current Missouri criminal law reflect the scars of ad hoc
development. Some penalties are disproportionate to the seriousness of the
offense; some are too severe, while others are too lentent. When, at various
sessions, the legislature created new crimes or brought new fields of human
activity under expanding governmental control, the legislators gave httle
consideration to the severity of the penalties prescribed for the ®*
fenses in comparison with the penalties imposed for other offenses of like
gravity. Consequently, penalties for similar offenses sometimes vary greatly.
For instance, willfully setting fire to any woods or to crops of another
whereby any damage is done is a graded felony with a maximum penahy
of 5years* imprisonment in the penitentiary,^ whereas willfully settmg fire
on any woodlot. forest, or growing vegetation on the lands of another is a
misdemeanor witha maximum penalty of 1year in jail.®

The penalties for some nonviolent, nondangerous crimes involving
properly damage or loss are gieater than those for serious crimes against
persons. Thus, stealing adomestic fowl in the nighttime from the messuage
of another or stealing a dog, goat, or hog (regardless of value) carries a
maximum penalty of 10 years in the peniientiary,^ whereas assault with
intent to kill or to do great bodily harm without malice aforethought or
with intent to commit robbery, rape, or some other offense, is punishable
by imprisonment not exceeding 5 years."

C. Mens Rea

The present criminal law. much of which is written in archaic 19th-
century legalese. is a patchwork of definitions, proscriptions, and sanctions.
Numerous terms are used to describe the required culpable mental states
or "mens rea." The meaning of these terms may vary from crime to crime.
The existing code proscribes acts done corruptly: deliberately; falsely,
feloniously: fraudulently; intentionally: knowingly: knowingly and will
fully; maliciously; negligently: on purpose and of malice aforethought; pre-
meditatedly; unlawfully: willfully, willfuly and corruptly; willfully and
maliciously; willfully and maliciously or cruelly; willfully, maliciously or
contemptuously; willfully or negligently; wrongfully; and wrongfully and
negligently. Rarely do the statutes define these vague adverbs; instead,
literally dozens of judicial decisions have been required to construe and de
fine them. Many statutes fail to mention any culpable state of mind neces
sary for conviction, without making clear that the mere performance or
nonperformance of the act in question is criminal regardless of the actor's
state of mind.®

2. § 560.590, RSMo 1969. Unless otherwise indicaied, all section citations
hereinafter refer to Missouri Revised Siatuies, 19G9.

3. § 560.580.
4. § 560.161.
5. § 559.190.
6. See. e.g.. §563.170 (bigamy): § 563.220 (inccst).
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D. Obsolete Provisions

Criminal prohibitions relating to a bygone age remain on the books.
Section 565.420 makes it a misdemeanor for the driver of a stage, coach,
wagon, omnibus, or hack to be intoxicated to such a degree as to endanger
the safety of any person therein. (Evidently it was not considered offen
sive for a hack driver to be intoxicated short of that degree). Section 564.330
requires thai from November through March every electric streetcar shall
be provided, at the front end, with a screen that shall protect the driver,
motorman, and gripman from wind and storm. Section 563.320 prohibits the
keeping of a male horse or jack for teasing or serving mares within 300
yards of any school house, college, or church. Section 563.410 provides
penalties for playing cards for money, thereby criminalizing innocent social
cardplaying for small stakes.

II. The New

A. In General

For some time the criminal law of Missouri has needed comprehensive
revision.' After four years of work the Committee for a Moilern Criniinul
Code has completed a tentative final draft of a proposed new and modern
criminal code for Missouri.

Early in its work the committee decided not merely to patch up the
existing code piecemeal, but rather to draft an entirely new and modern
criminal code, retaining the good of existing laws, modifying or rewriting
provisions susceptible of improvement, deleting undesirable or antiquated
provisions, and adding new provisions considered necessary and proper for
the protection of the public and the intelligent application of the criminal
law to the individual. In the process, the committee has considered the
existing criminal laws of this state, the Model Penal Code, the modern
criminal codes lately enacted by or proposed in a number of the states, and
the Proposed Federal Criminal Coile,

The work product of the committee will be proposed as a new Title
XXXVIII, in 23 chapters, consisting of only 238 sections. The hundreds of
special statutes imposing criminal penalties presently scattered throughout
tiie revised statutes will not be lifted from their present locations and col
lected as a special chapter under Title XXXVIII. They will remain where
now found. In the interest of uniformity and essential justice, however,
these offenses outside the code are assigned classifications; persons convicted
of such offenses will be subject to the dispositions authorized by the code.

In many instances, the Proposed Code consolidates similar offenses. The
35 sections of the present code relating to gambling have been reduced to
12.^ The proposed section on aiding escape from confinement combines six

7. See niiiivald. Criminal Law in Missouri—The Need for Jtevision, 28 Mo.
L. Rev. 521 (I9GS).

8. l»HOP. New Mo. Crim. Code §§ 17.010..120 (1973).

c (
1973] SYMPOSIUM-PROPOSED CRIMINAL CODE

present sections and replaces six otiiers.o and broadens the coverage on this
crime. The proposed sections on official misconduct'" replace 18 present
sections, now scattered throughout the code. Many existing sections have
been rewritten to clarify meaning. Definitions have been included that
sharpen and add certitude. In some cases the scope of crimes has been
broadened, orentirely new criminal offenses created, to meet the needs of
society under modern conditions.

The Proposed Code is written in broader, more comprehensive
language than is the old. It undertakes to define specific offenses in un
derstandable, everyday English. Obsolete language such as •'carnally knows,"
"ravishes," and "premeditatedly" is dropped. Technical latignage is avoided.
Where special lenns are necessary, ihey are given a definite legal meanmg
couched in layman's language. Unnecessary verbosity is eliminated. Con-
cise language has been the committee's goal.

B. Penalties

The Proposed Code corrects many of the inequities and excesses
of the existing criminal law by adopting a system of classification that
separates crimes into sentencing categories, with an uncomplicated range
of penalties assigned to each category. Eacli offense is gradeil according to
its seriousness and placed in one of the categories, thus retlucing the num
ber of different penalties, lessening the possibility of inconsistent penal
ties, and providing a more logical and humane system of criminal justice.

The Proposed Code relieves juries of the responsibility of fixing the
punishment; it vests that power exclusively in the trial judge. The proposal
to let the judge fix the punishment is calculated to result in more uni
formity in sentencing, to enable the sentencing authority to obtain com
plete background information on the convict so that the punishment may
be belter tailored to fit the crime, and to serve the best interests of the
community and the individual if rehabilitation is in prospect.

The committee is not recommending one way or the other on the
controversial issue of the death penalty. The committee, however, has
prepared a draft providing for the death penalty in certain cases; one
which the committee believes meets the constitutional requirements of
Furtnan v. Georgia '̂ It imposes the death penalty mandatorily where the
defendant is guilty of capital murder (which can result only from an in
tentional killing), is over seventeen years of age, and one or more of the
following factors is charged and proved: the defendant procured the
commission of the murder by payment or promise of payment of anything
of pecuniary value; the defendant by his own act committed the murder
as consideration for the receipt of anything of pecuniary value; the de
fendant by his own act committed the murder during the commission or
attempted commission of arson, rape, sodomy, robbery, burglary in the

9. Proi'. New Mo. CuiNf. Code § 20.210 (I'J'S).
10. I»KOi'. Nkw Mo. Ckim. Code §§ 20.320, 21.040 (I97S).
11. 408 U.S. 238 (1972).
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first dcfji-ec, kidnapping, or escape from cnsiody or confinement; for the
purpose of preventing identification or apprehension of the defendant
or anotiier as a participant in the felony being committed or attempted;
the defendant by his own act committed the murder for the purpose of
preventing the victim from giving testimony; the defendant by his own
act committed the murder wliile serving a term of imprisonment of more
than ten years or for life.

C. Metis Rea

The new code requires that criminal liability he based on conduct
that includes a vohuiiary act or ilie omission to perform an act, thus stat
ing the accepted proposition that an "act" is an essential component of
criminal h'ability. For an accused to be guilty of an offense he must have
acted with (1) purpose, (2) knowledge, (3) recklessness, or (4) criminal
negligence,'® unless the offense is an infraction (a minor offense, newly
created) or the legislative intent to dispense with a mens rea requirement is
clear." Each of the four culpabic mental states is carefully defined and its
application specifically delimited.'* These four basic mental states cover
most of those needed as well as most of those now described by the wide
variety of terms employed in the existing statutes. Under the Proposed Code
it will be easy to ascertain what culpable mental state, if any, is an element
of a given offense. The necessity for extensive judicial interpretation of
statutory language prescribing the mens rea will be minimized if not
entirely eliminated.

D. The Personnel

The Committee for a Moderi^i Criminal Code as constituted in Octo

ber, 1969, consisted of the following persons: Chairman, Judge Norwin D.
Houser; Vice Chairman, Hon. Donald J. Murphy, Judge of the Circuit
Court of Jackson County; Senator Donald L. Manford; Senator Ronald
L. Somerville (now Judge of the Missouri Court of Appeals and a con
tinuing member); Representatives George E. Murray and James E. Spain;
Prosecuting Attorneys Frank Conley and Byron L. Kinder (now Jutlges of
the Circuit Court and continuing members); Prosecuting Attorneys Gene
McNary, James Millan and John Crow; Professor Joseph Simeone (now
Judge of the Missouri Court of Appeals and a continuing member); Mon.
Orville Richardson (now Judge of the Circuit Court and a continuing
member); Hon. Nonnan S. London (a practicing attorney in St. I^ouis),
and Hon. Manford Maier (Attorney for the Kansas City Hoard of Police
Commissioners). During the first three years of the committee's existence
the following members were obliged to resign for various reasons: Senator
Manford, Representative Spain and Mr. Crow. In the Fall of 1971, At
torney General John C. Danforth appointed the following new members to

12. Prop. New Mo. Crim. Cone
13. Prop. New Mo. Crim. Cooe

explains ilicir applicaiiun.
H. See text accompanying note 12 supra.

7.020..0'10. Comment (1973).
7.0GO-.070 (1973) defines these terms and
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the committee: Hon. Theodore McMillan (now Missouri Court of Ap
peals Judge); Hon. Frank Cottey, Circuit Judge for the l-ust Judicial
Circuit (since resigned); Senator Ike Skelton; Senator Paul L. Uradshaw;
Representative Harold Hollitlay; Representative Robert O. Snyder; Repre
sentative Harold L. Volkmer; Jackson County Judge Harry Wiggins (now
General Counsel of the Public Service Commission): Assistant Attorney Gen
eral Gene Voights; Prosecuting Attorney Harold Rarrick (since resigned);
Prosecuting Attorney David Dalton: Hon. Curt Vogel and Hon. Raymond
R Roberts, practicing attorneys in Perryville and raimington, respective y.
Messrs. Frank Kaveney ami D. lirook Bartlett have made contributions to
the effort.

The committee has been assisted by four reporters: Professors Edwar
Hunvald, Jr., and Gary Anderson, of the School of Law at Missouri Uni
versity-Columbia, and Professors Gene Schultz and Alan G. kimbrel , ol
the law faculty of St. Louis University. Research has been condutted by
law students under the direction of the reporters.

E. The Modus Opermuli

The work of the committee has been accomplished in the following
fashion. Subcommittees we're assigned specific topics. A reporter w:is as
signed to each subcommittee. After reviewing existing Missouri statutes,
reading all available literature on the subject, consulting and reviewing the
Model Penal Code, modern criminal codes lately enacted or proposed in
sister states, and the Proposed Federal Criminal Code, the reporter pre
pared aproposed draft on the assigned subject. The subcommittee studied
the proposal, met with the reporter and accepted, rejected, or revised the
text antl matle its recommendations to the full committee, which in turn
accepted, rejected, or revised the product of the stibcommittee. 1he whole
Committee, meeting in approximately monthly sessions, sometimes con
sidered as many as four or five drafts before finally adopting a tentative
final draft. The committee secretary, Gary Anderson, prepared extensive
minutes of each meeting of the full committee to assist reporters in re
drafting and to provide the General Assembly and courts with the under
lying committee action on various sections of the Proposetl Code. Tiie
reporters prepared extensive comments following sections of ihe text, re
citing the history and explaining the source and reasons underlying the
text as written. After the Proposed Code was prepared in tentative final
draft form it was thoroughly reviewed in several sessions of the whole
committee, which made appropriate changes and approved the final draft.

F. Presentation to the General Assembly
Thefinal draft was ordered published for distribution to the jutliciary.

the bar, and interested organizations and groups for review and criticism.
After the committee makes all changes deemed Tidvantageous, the final
draft will be incorporated in a bill for presentation to the 87th Session of
the Missouri General Assembly.
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The cominiuee has wrought a vjiluahle restruciuring and rewriiing of
ilie criminal code of Ntissouri. l\niicinicnt by the General Assembly will
give to ihe coiiris, prosecuting attorneys, defense counsel, and law enforce
ment agencies a mure practical, enlightened, understandable, and en
forceable body of criminal law with which to work. It is said that the
largest room iiJ die world is the room for improvement; as the Proposed
Code is sid)miited to the judiciary, the bar, and the public for examination
the committee welcomes constructive criticism and suggestions for im
provement to the end thai the bill finally adopted by the General Assembly
will reflect the best system of criminal laws of all the States.'®

15. The following states have recently enacte<l modern criminal codcs: Colo
rado (1972), Conncciicui (1971), Georgia (I9t>9), Idaho (1972), Illinois (H)()2),
Kansas (1970), Keiiintky (effective 197'!), 1-oniiiana (1912), Nfinnesoia (19G3).
New Kfexico (1%3), New York (19C7), Oregon (1971). and Wisconsin (193C).

SEXUAL OFFENSES UNDER THE PROPOSED
MISSOURI CRIMINAL CODE

ORViLi.t Richardson*

1. Intkoduction

The present Missomi law as to sexual offenses is partly statutory,
mostly decisional, and entirely in need of revision and reform. The statutes
arc scattered instead of brought together in one comprehensive, coherent, ^
and consistent code of coniluct. Many have not been altered in any
essential detail sincc first enacted almost a century and a half ago.' Thus,
jlify reflect none of the iremendous_changes that have_taken_{i|ace_in-
sexual mores, attitudes,,and_j)d>avior since then. Since Missouri entered
the Union we have vastly increased our store of knowledge about sexual
conduct and methods of dealing with offenders. Sexual psychopatj^jaws
are society's only attempt to utilize that knowletlge for the piupose of
ifeatihglex~6ffen(lcfs;^ aml maiiy psychiiitri and crjminologists agree
ihat lncfi' lawrhave beeiTmiserable fail tires.

Those sex cririie statutes that are obsolete and-seldonLLisetLbV-proserui—
tors should be scrapped. Most of them aboimd with archaisms, euphemisms
antl emotionally chargctl •won!s_such as_"ravish,'' "carnal .knowledge,
"defile," "debauch," "concubinage," and "abominable antl detestable crime
against natttre." Some siatuies are so incomplete or tmreriain as to be
subject to serious constitutional objections on void-for-vagueness grounds.
Others may be invalid insofar as they overreach any permissible Icgishuive
mark or penalize contluct wholly incapable of equal enforcement. Although
sfipif flefiniteness and limitation has !3een_atiaiiiec|_ through judicial
construction, the law ought to be readily found in statute books; finding
it ought not require laborious sifting through motmds of moldering
buckram.

•Washington University. A.h. 1929, M.A. 1930, J.O. 1933, Ciiaiii Judge,
St. Louis Coiinty, Missouri.

1. "The deiuils of onr current law of sexual offenses were worked out in
ihe lace middle ages, and since shorily after chis coiiniry hati been icilled, die
Jaw of sexual offenses niidcrwent viniially no ftiriher clianj^e, except as to pro
cedural details ami pnnislunents." G. Muei.lrr, LtCAi. Rkcui-ations ok .Sexual
CoNDUCrr IG (19G1). The major sex offenses were punisliabic in etclcsiasiical
courts because crinic was equated witli sin. hi. Many such taws hecanie tmen-
fuiceable for lack of jmpidur suppuii. They have not been ehatiged l)y die
legislature in many states because "

tlie good peojile . . . sjieaking through their legislatures, arc as yet
unwilling to grant sexual liberties to their neighhors which, at least
according to Dr. Kinsey, they allow themselves.

Only an jntelleciually numb person can still mainiain that the criminal
law, with the ira<litional menus at its coinmantl, can enforcc die sexual
standard which it eniloises. It cannot, and we must face die fact.

Id. at 17.

2. See §§ 202.700..770, RSMo I9C9. See senernlly n. K^ki'man, The Sexuai.
OFKENhER ANU llis OiFENSiiS (195'1): Slougli &Scluviuu, The Sex,ml I'tychofialh,
19 U.1<..C.L. lUv. 131 (1951).
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n»u all of ihcse ileficicncics could coueinue lo 1>e wearily worried with
as ihtry have been for «tec:ides. We could go on forever lalkiug in hushed,
sljQckcd loues ahom "lurking sex fiends." joking aboui the gay set, and
increasing the "age of consent" in tlie blind belief iliai we are propping
forbidden fruii higher away from our children. We rouUl keep hiking
penalties higher upon the sodden supposition that longer isolation of
the few offenders who are caught, convictcd, and incarcerated will either
reform them or tieter others. }

"" Tlie fundamental inadequacy of the Missouri law of sex offenses j
is the monolithic charactcr of tlie major crimes of rape, sodomy, ami chil«l_}
molestation, all of which carry extremely severe pimishment.' What is

"needed is a splitting of these offenses into a number of separate crimcs
according to logical differentiating faciorsjh,at_pcnni^approprjate.graclin
of the penartiesl~A"rirenalv"irmrsiands, it is unjust to the individual
offender, an<l only the legislature can remedy ihai injustice. Moreover,
current law fails to serve the best interests of society. 'I hcre.is no deterrence,
and no rehahilitiiiipn. Those few who are punished arc tlc^t wuh cruclly._
lo thesatisfaction of no one except a shrinking frenetic fringe of maniacal
moralists. ———

An unjust law will not be enforced. Xhe public is loath to report,
police to arrest, prosectilors to pursue, jurors to convict, and jmjges to
sentence offemlers. One reason is that the statutory <lcfinitions ol these
crimes and their heavy punishment make
consent, ages of maturity as <listiugnjshc(t-from. a-!iii)gl«i- .!!gg..t>[- cotut^iUi
mistake as to the ajjc of ^tc_Yiajm^ orJmmaturit^^

Utienforccable and "luieoforced laws leail to ilisrcspcct for law in
general. Vicious side effects develop, inclnding blackmail, commercialized
vice, police corruption, and brazen law violation. Uneven and discrimi
natory enforcement follows. The sex ,deviate_is_ilriyei\_\}n^crgrQiitHl jintl,
into houses of male and female prostiiiiiion.JT!t?.f<fy._^y''o
brandetl 'as'''rapists'* or "sodoniistV^ arid sent away to prison to enjoy their
peryersions-Witb others_deprived of betcrosexiial outlets. The many who
esca[)e jiroseciition leatl imeasy lij/es_of_jearj_^yasion,_an^_guilt.

TlVe PT(>po5C(r"^fis76urrCrTinina^ Code* offers only a purtial sohition.
and one within the grasp only of the legislalure.® The larger part of

3. See § 559.2f)0, RSMo 19(59 (rape); §§ 563.230 (so.loniy) 8: .100 (cliilil
molestaiioii), KSMo 19^9. .

<1. The I'roposcil New Missouri Criminal Coilc fhereinafter rcferrcil to ns
(lie Proposed Cotlc] was (Irafted over a pciioil of four years and comiiletcd ni the
Imc suiiinicr of 1973 by the Cominitlcc for a Motlcrn Ciiiiiiind Cotk- {liciciiiiificr
referred to as the coiumitiee] wliosc composiiion anil work in general ami in
ccrtain specific arcaj is described clscwticre in iliis syiniiosinin.

5. Tlic task is "primarily ami |)roj)crly tlie job of legislators, not jmlj^cs.^
Rodctl. Out IJiilovitble Sex Lnius, Tkans Acmon. May 19G5. at 3<i, 3H. Miismui s
sodomy sianils^-ilH"^"dcd.only-oncc-iim;c-Ciiiicied_in_IB2&, is a remarkable eKampIc
of an inadcqiiate definiiion tjy jndicial ilccisioii field consiiiiiiiomdly ccriain lie-
cuiibe of what ilie coiiiis have aiiiied U) it over a centni-y ami a lialf. Siaie v. C.i.iw*
fold. ^78 S.VV.2d 3M (Mo.

1973] SYMPOSIUM-ritOrOSED CRIMINAL CODE 373
nee.Ied refonn must come through eduration. accnlt.iration
the a,,plication of medical aiul social sciences to the prob en . .ml inore
than anything else. m^r^undersianding and tolerance of all of die diverse
minorities thatjnake u[» our society.

II. MnriionoLOcy and CEr4F-RA.i- Aruancement
Chapter 11 of the Proposed Code, entitled ".Sexual Offenses," is a

part of article IV. which also inch.des crimes against pnhho ^"
,he family. It defines and deals with offenses involving lonr types of sc .
conduct: sexual intercourse (rape and related offenses); *
intercout^e (sodomy aiul relate.l offet.ses); sexual abuse (tonrh.ng fu.
,he purpose of arousing or gratifying sexual desire); and tndereni exptmire.
Other sex-related offenses are covercd elsewhere in the Proposed Co le t -
der more appropriate classifications of the interests sought to
For example, bigamy, incest, and endangering the weUat-e of acluld (n
••contributing to the delinquency of aminor") are basically offenses against
the family and are^so classified in the Proposed Code.

n^he committee adhered as closely as it could to us avowed policy
of ^nlHini/liig oiSTy- tl.aranduct ^vhich a very substant.al._number y.
Missourians today conside,'either .to endanger or harm ^
protected individual and social inieresis. In the field of '
as in a few other areas, special protection was extended to
of mature judgmt..)i„or„so.incapacitated,.as .to .be ,incapable f
decisions for themselves. The coiiuniuee..dKLnoi.under!akc.,to .wr.^
uioral code." It so>iglu_aml_Joijnd

0. The authors of the Model I'enal Code
The Code docs not attcnini lo use the power of die siate lo uilorcc
purely moral or religious stamlar.ls. We deemU^incnt .o aelccm a'o'thrmorL^I^^^^^^ die actor. Sncli matters are l.est kfc
lo reliRious, eiucaiional ai»l other social f [.vowllily
tion ofconstituiionaiity which m,i;lu he ra.secl

of the seriousness of vaiioiis moral dtuhtiions.

poini represents oidy ^ V' ' .,Jni,',^i;?^rriirtTic~iani untmy'wiih
l'roper_.eUllUil el Hueutv. 1-«uautv and

i!:i= ^
.sl^l•auic^ne?lin '̂̂ p^ieT^ his icaure mi "'1''=

who took the liberiariau view o( M11. -j, u Cm. L.

o (-i. -"r"-:
N. Mokkis It G. Hawkins. I iiu 75 Vaik l.-|. Uaf'
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decisions to rriminaliie some "crimes wiihoul victims," such as pimbling,
prostitution, marijuana use, obscenity, and consensual adult sodomy, even
thougli religious and moral tenets were undoubtedly served coincidcntally.'

Like all of ilic Proposed Code, chapter 15 was drafted upon the basi^"
assumption tiint by identifying and defining socially iiuolerable conduct and
subjecting it to legally enforceable sanctions, all interests of society woidd
be promoted. Three questions are presented; they need not be answered
in a particular order. First, what coniluct is socially intolerable in Mis
souri today?® Sccond. of such con<luct. which shoiikl be criminaliited rather

L. Rev. 3S)I (19fi3): Junker. Ciiiiihialiialion and Criiititio^enesis, I'J U.C.1...A.L.
Rev. 697 (I97ij): Kadish. Aloi'e on Ovfrcrhniualiiatioii: A lic/ily lo ffafessor
Juuker, II) U.C,I,.A.I.. Kkv. 719 (IU72); K;i<liili, lite C.tiiis of Overcriininalifilion,
Annaij Nov. 1957, ai 15; Rnz, Princijiles ami the !.iiiiils of Law, III Yai.k
1..J. H37 (1972); Kusiow, 'I'iie Lnfurceimttii of Atorals, 19(10 CAMiiHii)i;t I,.). 171;
iJaiioiiiis, The Eiiltncetneiil uf Mouilily, 81 Yale L.J. 891 (1972): Scliwariz,
Morals Ofjemes and the Model Peual Code. G3 Coi.um. L. Rev. tiG9 (lyfiS);
Skoliiick, CTuuiiittliiation anil CTiiiiiiiogeiieiis: A Rejity to Professor Junker, l«J
U.C.L.A.I.. Rev. yi5 (1972); SkoliiiLk, Coercion lo I'irtiie: The Enforcement of
Morah, *11 S. Cal. L. Rkv. 588 (19(38).

All argiimcnis sccin to weigh inosi heavily against (he legal enforccmeiu of
moraliiy. The MiilMari-Packtr-.Skoltiik-Morris [orccs may invoke coiuiiiuiionut
objections that die liin '̂lish Lord Devlin did not need to face. See. for example,
the analogous reasoning thai might he tleveloped from the abortion case of Roe
V. Wa<!e, '110 U.S. 113 (1973) and the many decisions it cites involving privacy
and oilier constitutional righu.

What may not have been apparent to the Model Penal Code's reporters in
1955 is that altliougli law was originally called upon to define and punish only
clearly anii-sncial and dangerous conduct, it is now rc(|uircd to take over many
of the social controU formerly excrcised hy churches, schools, families, and other
social institutions because tlieir. control has waned and become increasingly
ineffective. R. I'ehkins. Criminal' I.aw •} (2d ed. 1909). None of these instituiioiiii
seems any longer able to affect the changing morality (or immorality) of our
times, the white-collar crimes and all of ihe rest, including new aititiidcs of
permissiveness aboiu sexual freedom.

7. No one can win the argument when pitched on the plane of morals;
the trick is to find sectilar benefits that will support one side or the other. Thus,
those opposed to "crimes without victinu" argue the practical problems stem
ming from laws against gambling, drunkenness, prostitution, etc. Olivieri &:
Finkelslein, [lefwrt on "yicliinless Crime" in New York Stale, 18 N.Y.L. Fokiim
77 (1972). See oho no(e 5'1 and accompanying text infra, dealing with consensual
adult sodomy. The cotnniinee took tlie view that in a jicniocracy die majoriiy
has a right witliTn cmistit'uifoi^l hmiiri'6'~enacT~a'riy" lawi' whciher' enforceabie
or not, if^t does jioiliing _n)"ore thinr~express~5Qcieiy's" values."Some- of these
matters we're louclicir'u'poh iii" a~syitip05ium ~on "life" Model Ptnal Code. See
llenkin, sufjra note G; Scliwari7. iw/<rrt'7f(nc TTTTli^conunirtTc'̂ yicV^lIal_t5.C9MliL
P/'̂ posc_law5_jlcftn$ibje_for_secular reason^ even if tiie conmmuiiy's nniral or
religious behefs hap[)ened_io a)jK-e_i^j)ni' railfer^well inji. Ji.nicrirk _rccitc(l .by.."
one oPtRe pafCTtipiinTs m A '^ymfosium 07i Afora?iiy, 3l Am. Scuoi.au 3(7, SCO
(S. 1965):

[There was! the young lady named Wilde
Who kept herself quite undefiled

Through thinking of Jesus
And social diseases

And the dangers of having a child.
8. Conduct "socially intolerable" varies from social culture to social culture,

from time to time, and from place to place; it even varies within a particular
state according to social, racial, ecunomic, and other structures. "In many states,
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than left to nonlegal social controls?® Third, what legal sanctions should
be imposed?'" Thus, to consider wliat appean to be the most critical
example, is consensual sodomy between adtilts not married to one another
socially intolerable in Missouri totlay? If so, shoultl its practice be made
a crime? If so, what punishment or other methods of tlealing with the
crime should be adopted where violations occur?"

all sexual behavior (including fornication and in some places soliiary masturba
tion by an adult) ii illegal except for face to-facc intercourse with one's spouse."
Slovenko & J'liillips, Piychosexiialily and the Criminul Law, 15 Vanu. L. Rev.
797, 799 (I9[i2). But neither our criminal laws nor our publicly-voiced moral
codes as to impermissible conduct arc obeyed by a substantial segment of society.
Kiiisey reportcd in 1918 as to males and in 1953 as lo fcniales. ihai.ab»)i|i.oncJwU
of all niaiTfed_in'al« and_aboiii__onc-<juarter_of _alJ_.|n;nTi?-:iLf<:niales-coiiunii- at
Icast'oTic'iidulieroiTs a'ctf and oiie oiu'oQYery.}i)'..f?n!alV§.whp did^^
least waiJieil to'~or~considcred it. A. Kinsev, W. Pomehoy & C. hfAKTiN, Sexual

~UEHAvioir"ii^""TnOru(iiTiT MalT^SS (1918) [hereinafter cited as Kinsev, lluktAN
Male]; A. Kinsev, W. Pomekov, C. Martin &: P. Geuuaku. Sexual Ueiiavior in
HIE liovAN Female 416, 419-20 (I95S) [hereinafter cited as Kinsev. Human Fe-
\(ale1.(There is a high incidcncc of premarital sex (lornication) in the United
States, even though it is prohibited, at least when indulged in "openly and
notoriously." in all hut about 10 states including Missouri. Id. at Bt}|. Ihe
president of a mid-western university recently rcmaikcd that three things are
essential for a happy and alert- tuiiversily: parking for the faculty, athletics for
tlic alumni, and. most important, sex for the students." _/^_ai_799_n.<i. It is
estimated that there are about 2,600,00(^meii _and_l,'ipp,OM _woincn .Jvho...t're_
exclusively homosexual in the Uniied Staies^_NarioNAL_lNS'nTurK_oE NIentai.
nEALTfi7'lMNAi: REi'6Kf~orTiirTAsk Foiict- o^^ noMt)SEXt/ALiTV l (1909); TtWE.
Oct. 31,1909; at 5C. Sorne S^p'eireuV^f airmales have' had some homosexuaLcoiti
tact by age 55. Kinsey.^Iuman'Male 6l0-5'l. llifs" means niai'iilnmsi everyone in
"theTJniicd"Sia'te$'«:ould at one tin'i^or anoiherj]uriuKJ!isJifc_haYe.hcen convica-tj,.
of a felony for a jfxiw/d//tfnVc7)r.jin(;aTt, thai.fveryone has violated his avowed
moraLcode. "Nut one m"it niillibif si'ich episodes is likely to be discovered, none

Tii'a hundred million prosecuted." Rodell, Our Unlovable i'cx Laws, 1kans-Acmon.
May 1965, at 36.

9. There are many reasons why some "socjally iniolcrable coniUict should
not be criminali/ed, and. sur|>rising enough, one is criminogenesis. Kosc,
and Ihe Causation of Social ProiUms, 16 Soc. Prob. 35 (19(38). labeling a person
as a "homo" or criminal sodomist will not only affect his fuiiire conduct and
condition in life but will open up otlier disturbing public problems of black
mail. police corruption, and efficiency in criminal law enforcemeju and process
ing. Smith & Pollack, Less, Not More: Police, Courts, Prisons, Fed. Prou., Sept.
1972, at 12; see note 6 supra and juiihoriiiei therein cited.

10. This is the most miportant (juestion of all: what to do with the offenders.
There are some who doubt the efficacy of placing a habitual sexual pervert in
prison in the company of others of the same sex who are similarly inclined and
liave no other sexual outlet except masturbation. I'isher, The Sex Oflendei Pro
visions of Ihe Proposed New Maiylund Ciiminal Code, 30 .Mi>. I-. Rev. 91. 93
(1970).

11. One is reminded of the multiple considerations affecting the decision
in Roe v. Wade. -110 U.S. 115 (1973) involving abortion statutes. Much of any
code of sexual offenses is an ' inevitable fusion of secular law and religious
belief." P. Ceuiiaro, [. Gacnon, W. Pomerov &C. Curistenson, Sex Okkendehs S
(1965) [hereinafter cited as Cediiard]. Moreover, "sexual morals arc so iniimate
a part of religious belief that a flagrant breach of them is often felt to be an
assault on religion iuelf." M. CurrMACUER. Sex Okkenses 15 (1951). Ihit a
criminal code ought to be more than a mere cleclaration of righteous prmci|jlcs.
It must he practical an<l take into account the operation of the entire crnninal
justice system, including the public's disposition, or lack thereof, to make com-
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The cominitiee was well aware nf ihc inipcrmnncnce of ;ii»y set of
laws. It was not writing an cicrtial cotie of conduct, anil certainly not one
dealing with sexnal offenses.'-^6a the oiiier hand, it knew that laws once

"enacted te'ntr to hecoine entrenched for many reasons. Inchiding ihe vigor
of miliiajit reformists." Hence, the committee considered itsell compelled
to offer laws dial might [jcrsist for a considerable time as a positive co<Ie
of conduct even though unleavened by judicial construction or legislative
ameiidincnt.

The committee did not intend to ease the Iiand of tlic law in dealing
with crimes thai must be punished. On the contrary, the Proposed Code pro
poses to strengtlien those statutes dealing with the serious crinics involving
force, threats, the uhuse or corruption of children, offensive sexual behiivior_
in i)iiblic, and all forms of commercial obscenity and prostitution. Ii would
also bring some order to the "vast and varied jtmgle of sex legislation,"
cut away underbrush found to be "anachronistic asininity," close the gaps
between our laws and our sex attitudes and beliavior. grade crimes to give
more flexibility to prosccuiors, juries, and judges in prosecuting and
punishing crime, and scale penalties in a more rational way compatible
with nioilern notions.'*

plaints and tooncrau; wiili law ciiforccmciu officials, |>r()scciiiors, and jmlgcs.
It must make allovvatice and provision fur discrcu'ouary strcciiing out nf eases
at any point in ihc criiiiinal proccss. According lo die Naiiunal Opinion Rcsenrtli
Cciucr, which did ccrtain siaiistical studies for the I'rcsidciii's (^riuie Commis
sion in Che middle lyGO's, half of all crimes arc not reported lo the police. There
arc four limes as many forcililc rape cases as arc recoideil in tlie IJnifonn Crime
Reports. The police di<l noi even respond in 23 perccnt of ilie rases re])oritil
to ilieni. Where iliey did respond, 'hey <lid not call die iiicitletu a erimc 26 per-
ceni of die limc. Arrcsis weie iiiadf: in only 20 percent of iliose cases. Only *12
pcrccnt of these were brought to trial, and 52 percent of tliem were convicted.
Atirition in the legal |>roccss means dial a conviciiun is ohiaiiicd in only I oui
of evrry -10 incidents the |ieople consiilcr crhninal. Hnnis, (Uiiiie, yicliiiis niid
Ihe Police, THANs AnioN, June ll)G7, at .If).

12. "Sexual freedom, on a [>rivate and mntnally consenting level, has stca<lily
increased tliroii^hoiit this ccniiiry." keiss, Uoiu aud Why Atueticix's Sex iVwnWrtnit
are dumging, THANS-AfrrioN, Nfar. lOGH. at 2G. Others have prcdittcil that the
ohl standards of sexnal immorality are disappearing, hnt add the lio])cful note
dial "new standards, even if personally unwclconte, probably will wtjtk oni t<^
tlie satisfaction of everyone." I'rof. George Miirdock, I'rofessor of Aniliropoloj-y
at Yale Uinvcrsity, N.Y. Times, Dcc. 29. 1911), at 28, cot. f>. .Keisi.cunicuds-aliijt
lhe_tiO?ipns_!!iai.a_Jex.-revohilinn-is-taking _plucfc_anU..dlDl_ a_niore_penin|s5ive_
sexual code.is a sign .0f-hreiiUll)Wl)-.in.-l»0r;ili!y_a!SL0Jdy.!»yihs Jiascd.jipOO-iiiCK-
of reliable infQnnyitQn conforning AiilcritJIli .}exiial.hLl!avif.'Ii.W^areju_a_ period
of cvohuion, not revohiiion, a period of tiornialcy^ioi anoniic^ •

• Speaking io tli'e iieed 6f"<!ccriinuiall/ing miich conduct, iiKliiding un-
onhodox set practices of consenting adults, which diverts police, congests courts,
and overpopiilates jails, the Snn'th and I'ollack article states:

On a practical level, we must hope tlia! the alliance that preservetl
jirohibition, the tacit partnership l)elwcen moralists and gan^siers, be
tween the Women's Christian 'rcmperanre Union and the lHioile(*gers,
will not re-forui to thwart the most feasible jdan (or :dleviatin|{ the
present crisis.

Smith 8: I'ollack, Las. Not More: Police. Courts. Prlsotis, I*i:t>. Trou., Sept. 1072.
at IR.

H. Rodell, suf>ra note 5 at 38.

1973] symposium-proposed CRIMINAL CODE H77
The first two sections of chapter ir, of the Proposed Code deal with

Cl,ap.e,- ,lcIhmLQnx»nd mnuers of gencrnl applicaLilily.
,„isL-,|c= afio ca,.acily_to

Tins wL naomljiislicd by lini
1f™'™ "nmco,,.„.«••) s.,sccp,ihle or nna necrt.ng

-Jnd-7T;3n-ncfTrmYrn>e~^le«n separate crimes as instances in which one
of .l,rfou.- sexu.d acs shouki be proscribed. The faccors .haL de,e™.ne
whether a parliciilar situation amounts to one o( these mstanres ntdu
dlruTotLco, the lack o[_consen., the age ol the v.ctnn, the age o,
the actor, and tS physical or mental capacity of the S'"
.efuse ron-senr PrivisioniTo-r appropriate penal.,e, were '
onge of felonies from class yl through class Dand two o the three c «e
of mistlemeanors. Aand n. were employed,.' ,f, * ' ^
were escalated one grade if serious botlily injury was .nfl.cted or tf adeadlyweapon was displayed in a threatening manner.

Every move that the committee made in constructing chapter 1.5
volved a number of critical decisions hnscd upon multiple considerations
derived from the wealth of backgrountl material supplied by the leporters

icl was supplemented by. reading, study, and extended discussion 1y
mLrs of .he committee. thecom,.nittee_t!i<L.nmJiesitn,^ depar

from the formulations of the Model Penal Code, recent legislation noul^Ts^tes" orthe existing liiw of Missouri where that action see.net
wise The habnce of this article will be devotetl to pomting out mos
of the decisions made by tlie committee and ai least sketching a
the reasons therefor.

in. The Pboscrihed Sexuai. Acts
Chmter 11 deals with two broad forms of sexual conduct: first, sexual

i„te^::ri'otl. vaginal (sucb as rape,
a..d second, other sex-oriente.I acts not ^
as indeccnt exposure and the touching of cerum mii . i. ^roltsal
person, cither directly or through clothing, for purposes of sexu.d
""^^S^aimMKOlO defines some of the terms or ads referred to. "Sexual
intercourse" carries its traditional meaning of "penetration, however slight,^rrflale sex organ by the male sex or^n.
results." "Deviate sexual intercourse" is dcfinetl as any sexual ^
InK the genitals of one person and the mouth, tongue or anus of ano 1e
lorn" X Proposed Code defines "sexual contact" as '-jnuitig
touching of the genitals or anus of any person, or the bieasi of .my • •
person, or any such loucbing through the ^ \ln-rsr"h»lecent ex-
ing or gratifying sexual desire of any person." The phiasc nidecent

ID. See pt. Ill of this articl^ /1Q73S
115. I'KOf. Niiw Mo. Ckim. Cone §§ n.030-.130 (tJ/3).
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posure" is not separately clcfinetl. Tlie Proposed Code crime is the kttowing
exposure of genitals under circumstances known to he likely to cause
affroiii-or alarm.

It is neither desirahle nor necessary to include as "sexual offenses"
a number of otiier forms of sexual pratifiration or arousal, such as sexual
acts with animals'̂ or corpses, adultery or fornication.'® peeping, and
certain minor forms of possible annoyance, such as the touching of bodily
zones not highly iniimate or erogenous. Nor should mere solicitation lo
participate in a sexual act for purposes other than prostitution be criminal.
Prosecutions for any such conduct have been virtually nonexistent in this
stale and tliere is no discernible demand for laws making such comluci
a crime. Nlost of these forms of conduct have no "victim." They are pri-

"marily offenses against morals, and more amenable to psychiatric care than
reliabilitation through the criminal justice system, finally, most such
conduct is probably punishable, where that is desired, as some other kind
of offense under otlier sections of the penal code.

Sedyction_shouhl not be treated as a sexual offense.". In classical
seduction the victim consents to sexual intercourse under promise of mar
riage. Wliether it should even_create_a civil cause of action..is .a matter
of considerable'controversy. A legitimate question may arise whether the
woman yielded her favon in exchange for an exacted promise of mar
riage. in which case it is difficult to identify which one was the seducer
and which the victim. If the principal damage or harm is to the reputa
tion of the female, as wotdtl seem to be the tlieory, then a ptihlic prosecu
tion or imprisonment of the man can only aggravate the victim's injury.

17. The present Missonri sotfoniy siutiite probiliiu besiialiiy. See § 503.230.
RSMo 1969. hi ilie last MO ycnrs one conviction reached the appellate courts.

.State V. Wilson, 3«1 Mo. 78. 30(1 S.W. 710 (1927) (sexual intercourse with a marc).
The use in privacy of animals for sexual release, a common practice, perhaps, in
rural areas, "differs liiile in cssence from solitary masturbation." Time is not
yet appropriate lo criminalire the latter. Rotleil, sufira note 5 at S8.

18. Under the Nfissouri DiRCsi topic of "Fornicaiion" only two cases are
cited. The act never rose (o ihe dignity of a common law crime, anil according
to Hlacksione. it and adultery were "left to the feeble coercion of the spiritual
court according to the oLth&-CBnon_la.w". •! W. Ulackstone. Commkntarim
•C5. The early Kn^lislt canon law jceins' to liave been concerned with illicit
intercourse oiil^f it niiuht adulierate^die^blood. flence, the siu of fornicaiion
could be connnitted only if tlic female was unmarried, aduhcry only if she was
married. 11. J'kkkins. Criminai. Law 320 (2tl ed. 196^). When Missouri adopted
ics first incest staiiue in 1035, it condemned ihe contluct hy those related persons
who committed "ailulcet^ or fornication with each other" or "who shall lewtlly
ami lasciviously cohabit with each other." § 6. RSMo 1835 fuow § 5G5.2<20.
RSMo 1959). I'rior to lhai. a staune made it criminal for persons lo live in "a
state of open and notorious adultery," and for "every man and woman, one or
both of whom are married, and not lo each other, who shall lewdly and las
civiously abide and cohabit with each other." § 77. RSMo IB25 (now § 5(i3.l50,
RSMo 19691. Thus, sgme threads of the cajipn la>v were woven into Missouri law
where they remain today, aliliougti prosecCitions under the statute are extremely
rare.

19. liul see Modei. Penal Code 5 213.3 (1962).
The curreru Missouri statute is § 559.310, RSNfo I9G9. The last prosectition there
under was in 1935.
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Where i pregnancy results the woman has m.tch lo gain by

isslispS
upon .he sed„c.7mramrdv-iljnd criininal acuon based upon uonsup,

"of the chilli.

IV. DlFFF.nENTIATlNG FAtTTORS

A. Sex

In ils chapter on sexx.al offenses, the Proposed Code makesjio d^

hv Ihe fact llnl men are more likely lo commit cerla.n criroes llian women,ice rs "T,l plain fa« is L in .his modern day .he -cm-J
asex crime is en.i.lecl to .he same pro.ec.ion as a woman, and^.he /

female ottender should he sdhjec. to .lie same punishmeiu as amai. J
20. §555.310 RSMu 1960. I'"'!''" f upon an indic.mcn.
i'r";„s,^i:.'n! irsi::,r.::'a^°,pwo...an .a,La.:. >.,11 .c»

.i. n am. c«,m.
Rev. 291 (1973). ..^j Proposed Code defines sexual

22 See Note, supra note ^l, '' I ,contact as inchiding the tojichiug of the l^ ^
23. Id. at 171 n.lO 1he ^ ..nt.uunhcr females,

but omits " Seiuil offense's conimilicd by fen.ales are so lare
in die.commission ' l I _ . ^ CtuuAHn. supin note ^

Jhat ihe.«udies_of tjieJCinsey Instttui^^^c^ or-umHT;^ to ignore
Vi: at 9. Some of the reasons given to make com|dainis ai-ainst
female sex "ff^nses other than prostitu^^^^^ discreetness observed by lesbians.

s
""••2?"^%la.sie exan.p,.
observation that a man "ugbt whereas if ibc sexes are reversal the
undresses may be arrested as J„|,ii,i,iunist The present Missouri sex crune
undrcssiuR man may be hehl as - ,|i?fcrences bctwceiT male and
laws arc ,„y,es and Uie paiiivc role
fernale'lTave a jpeat deal „ criminal sexual aaiviiies. S-mon

as a crime and cause for civil action.
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11. Status

The prohihiiions of chapter ll_cto not applY__to_? ninn and wommi
h'ving together as man and wife, regardless of the legal status of iheir
relationship, and "[s]pouses living apurt pnrsuani lo a judgment of nullity
or legal separation arc not married to each other for purposes of ihis
Chapicr."-®

At common law a man could not rape his wife because the sexual
iniercourse was not "unlawfid." but eiiher party might be guilty of
sodomy."" Although wife-beating is a punishable battery, a forcible sexual
assault is probably not a crime un{ler the present law unless it is deviate,
T.C., sodbniisiic. The difficult problems- of proof and enforcement and the
desirability of not attempting to interfere with otiierwise aggressive or
offensive advances of one spouse upon another leatl lo the conclusion
that the law, not the spouse, shoidd adopt a "hands off" policy.

Ahhough the Code would prohibit consensual deviate sexual inter
course between unmarried adults for reasons discussed later, it does not

attempt to criminalize such conduct of married people. Some of it is
advised or encouraged by marriage manuals and counselors, medical and
otherwise.^^ If there is any "crime" it is a moral one without a "victim."

C. Age

One of the objections most often voice<I to existing sex crime legisla
tion is that it establishes a high "age of consent" with tlie same severe
pennllies attaclieil to "statutory" as to forcible rape.^" Historically, the
"age of consent" in Missouri ami elsewhere has asccntled, and the punish
ment has become increasingly. severe.-® The "age of consent" for rape
began in Missouri in 1825 at 10 years; advanced to 12 years in 1879, to

25. pRoi', New Mo. Ckim. Code § 11.010(1) (1973).
2fi. K. I'EHKINS, Ckiminai. I-aw I5G (2ti ed. lOliU). Of course, a man mny be

giiilly of rape of his wife if lie iii an acccssoiy. .State v. Dropc, IGS S.W.iJil (577
(Mo. l'J71).

27. 1'loscowe, Sex Oilemes in the J'eiuit l.aw, 32 Urooki.yn Rkv. 271.
275-7f> (19Gi"i)?"l'loscoive71i Toriiicr juil^e in New York and coiisjdcrcil an anlhority .
on sex,.criiacs...lh0UglU-.lhai..Ncw_York:s_new [x-'nid cotic (iyfir)).wa5 ;'slupii!";.in
prohiiiiiiiig athili consensual lioiiioscxuality. With respcct to New York's rclaxa-

" lioh'br that rule in the case'of man and wife livinj iDjfetlier, he wickctlly observetl
diat "if a man or woman want sex legitimately tluougli tleviatc means, lie or
she mnst marry some one wiiii similar lastcs". I'loscowe, at "7fi. Hut Imw
can a holy s."icrainent convert sybaritic sin into mere itomestic dalliance?

28. Ai cnnimun law the aj-c of consent was 10 years. •! \V. liLACKSTONK,
CoMhiENTABiES *210, 212. "Agc of conscnt" usually refers to the rape statutes under
which lack of consent is not an essential element of the crime where a cliilil
hclow a certain a>{e is "carnally known." Because mistake as lo a[;e is no ilefense
at common law and intent to rape is an automatic infjredient, the offense becomes
one of "striti liability." 'I'lie otdy issue of fact is penetration. .State v. Coffiiiati,
SfiO Mo. 782, 230 S.VV.2(l 701 (1950). f£mi$si<m is not retpiiretl. .State v. (;»)l)b.
359 Mo. 373. 221 S.\V.2cl 715 (1!)19).

29. It has been suggested tbat the age of majority was not based on sextial
maturity or jiul({ineni, but rather rose from M lo 21 as the weight of arms borne
into battle increased. Faileley, -V<rx Crime in Ihe New Coite, 51 (Jke. L. Kkv. 515,
520 n.31 (1972).
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11 years in 1889, and to 15 years in 1913; and came to rest at 16 years in
1921. ,

Although the adoption of an "age of consent" or the use of age diller-
ences in gratling sex crimes has bcci> criticized,-'"' it seems an imavoidable
result of attcnijJting to enact special laws designed (1) to protect those
deemed inexperienced and immature in judgment, antl (2) to deny them
a taste of that forbidden fruit that would give them the experience they
lack. Establishing an age of consent and then grading various offenses
according to the age of the victim or the age of the actor or both involve
crucial and difficult differentiations. The higher the age of consent, the
greater the number of crimes created. An arbitrary age does, indeed, ignore
individual differences.

One solution would be to create overlapping offenses, and thus permit
prosecutor and. perhaps, jury discretion. However, our experience with
the Habittial Criminal Law alone, where the jury could and did completely
ignore undisputed facts, was a dismal one. Therefore, the commiiiee
decided upon a straightforward approach.

The Proposed Code treats victims under Ifi years of age as incapable
^^f consenting to any of the prohibited sexual contluct except sexual contact
"^toudung^ther than by •ir;tercourse)_Qf_JL_D?I5Qn_H-2LJi!_ySi^5_P-L2Ee

by anothei;person less llian_J7 years of age. However, variotis olfenses
'are gratleil according to the age of" Hie victim with appropriate atljusi-
menis of the penalties. Sexual intercourse or tleviaie sexual intercourse
between persons iiot rnarrietl to each other is j(^tjaJ_assaulMn_ili^i!M
tlegree where thrdiild is l2_or B^years of_age. and sexual assault in the
seconil tlegtee where the child
old. These, crimes carry jessei_penultJes_U!Kler_ihe_,Proposed_Cpd^
does_rape. ^ ^

Under tl(c Proposed Cod^fnpe" is sexual intercourse between persons
not married [o"eirch~o'nia'L^ther (1) by forcible compulsion, or (2) will.
a child under 12 Years_oL3gp- deviate sexual intercourse under the same
circm'mti^i^ces is sotlomy, wh'ich is ptmishetl as severely as rape. Sexual
abuse niuler the same circumstances is a felony. Indecent exposure is a
crime no matter what the agc of the victim. In the first three crimes the
word "or" should notbe overlooked. No matter what the age of the victim
may be, if forcible^ompidsioi^is usetniiejriine Is rape, sodomy, or sexual
abtisFiirilie first degree.

—I"he""c6nrmrttee selected the age of 12 as the criticaj^agc^or_ the

30. With respcct to age yratlations in the newly cnaccc.l Oie|5..n I'enal
one writer saitl: . ^ • i /

The conclusion seems inescapable that the Commission viewed greater /
sexual freedom as poteniially fulfilling to adulis but usually corrupting
lo the YouiiL'. . . . The use of an arbitrai-y chvonoloKita age as an
absolute criterion for sexual maturity or adulthood denies the leabty ol
iudivithial differences and does not con»|iori wuh coium..n sense i.>lui.oiis
lo social problems. ^

Id. at 521.
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heaviest penalties for rape, sodomy, and sexual abuse in the first degree
for a niunber of reasons. Tlie age of 12 is the commonest one for the
outset of puberty: indeed "it is ki^own that significant numl)ers of girls
etiter tlie period of sexual awakening as early iis the tenth year."?,'. Society
strongly condemns intercourse with a prcpu!)esccni child, wlteihcr forcc
is used or not. Chilthen who have entered puberty generally are subjected
to sex offenses differeiu from 'those 'that" Uie below-i2^ suffer."
urually, the'clnUi who lius rcaciicd puberty is more sexually and emo
tionally mature, more wise in the wavs-Df-the-world.-antl more pltysically
c^l^b'le^rrcsistingsexualladvahccs^ chances of persisting psychological.

^or~phyIic'aTi>arTO froirTtire" aS are considerably reduced.7A"'si>bstantialN
^niTmbct^ of ^lhese""yoiln^ people have had sexual experience of one kind /
(^r anoiher.33) Tire' ferhjile ilressTs aruf acts older than her years iri many

cises;-and may in various ways lead the male into a situation where he
lacks the moral and social stamina to refrain from_jextial acts.'* Where

31. Model Penal Code § 21)7 *1. Coinrncnt at 252 (Tent. Draft No. 1, 1955).
Puberty in ihc kiiialc thiit at wliicli she ii tapablc of bearing children.
The majority of diildreii under 12 are prcpiibescent; ihcy have "not developed
pubic bair, breast enlargement aii<l oilier ndnlt sexual characteristics that are

, icxiially aitraciivc to onlniary 'be ayerajjc
r age of tlic on5cr*of puberty in 5.000 jjirls in lioiton and St. Louis aroun<l the

lurn of tlie ceniury waj between JSyt, and 14^^ years. Mohel Penal Code § 207.1.
Comment ai 252 n.lSl (Teni. Ora'ft No. 4, l'J55). The age of cbe onset of
menstruation has declined by tlirec years in tbc last century, tlnis acccicrating
or lowering the age of physical maturity, which is at least one of the iitdicatiuns
of maturing judgment about sexual matters. J. Tannek, Crowtu at Adolkscesce
152 (I9f)2): Eisenbcrg, Unrest; Sources and Coutetjuences, IC7 Science
1689 (1970).

3?._.Se«_ Gebiiabd, supra note II, at 54-55, 83-85, lOfi, 153-31. 155-5G.
177-7!),'2 '̂2-73, 2T)8''99" 32-I-26. For example, few adult male homosexuals seem
particularly interested in boys under 12; rather, iliey stek^qidy adolesccnt or y^
adult males, Id. at 272.

33~'5Iany_studic$^~havc been m3<le on tbe increasing numbers of teenagers
who have haa conscniial heterosexual or homosexual experiences. See A. Kinsey,
Human Male, supra note 8; A. Kinsey. Human Fek«ale. supra note 8; U. Soken-
SEN^ Adolescent SEXUALiTY_iN_^CoNTEMVokARy_ANfEHiCA (1973). Sorensen found
tiiat by age 16^oiit~S7 percent of all cliihlren had had sexual iuiercourse one
or more times. Of the remaining t)3 nerceni, about 17 perccnt were "sexual be-
giliners," i.e., virgins who had actively or passively experienced sexual petting,

z " XiiiicvXliarlier siudlei'mav now^lic'dufilutedi Even then be foiinil that of girls
born in ihe^fJSiTs. 30 ptWnt had pciieTl to orgasm in their teens. Kinsey,
Human Female, supra at 2'1'I. The most telling of Sorensen's statistics are those
that indicate tliat there is a tremendous expansion in sexual experience between
the ages of 16 and IMly_aglJ!Q, fiL|>5:T99J!L?i sexual inter
course one or more tunes; 21 percent were "sexual "beginners." 'I he boys who
had had sexual intercourse outnumberc<l the girls by a few...pcrcciUs!8e_points,
but girh ouinumberetl boys among "sexual beginners."]bther studies, inchiding~^
those of Kinsey, indicate that many young people have one or more homosexual
experiences in their leeiis; those experiences are generally purely ex])erimeiual and
dgjjot pcrystJtl-a!llO'boo«h . |

j-ir The story ia lohl of a man who met a good-looking girl given to heavy
cosmetics, high heels, light dresses, provocative mannerisms, and a propensity for
drink and sexual banter. The anttcipaied scqucnce of events occinicd. VVIieii
he next saw her on the witness stanti in court, "ihey had braided her bair in

I pigtails aiul given her a ng iloll to liold." r.FuiiARn. supra note M, at 81.

A
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"'e actor does not deserve tbe punishment ^
or label of "rapisl" or "sodornisl^when the obim_of_hi^tWanc^
12 years old.'®^"*"" . , . i i ,

Vhrage of 12 was selected by the J^seUuilLLili£-f-^r_ltJ^mdyUiy
classes of variotis types of sex offeii^n^s^gnificaiujige tjifU^
offenders against "children" (defined as those under 12) from offenders
against "minore" (those 12 or older but less than 16 yeani of age). The

"dlvan't! jCralMTs ir'relcv'aLrin ".aiu.o.y "P- W'.eibcr

mnnv Chi dren bcSen ihe ages of Gand IC have been taught .o refrain fron

what may not be '•forcible compulsion" against an adult may well '1"=""*
a child is involved. The Kinsey Instiiuie rmnid it neccssary_and_^piirQpnat.£-tO- • •
classify sex offenders by typcT One of the variabTeT was the age of J''"''";Ohviously^younjiaJl^^ '-f'
iiV67e difficUrf itjs.to_say_wheajer.(orw tin,r • child l-lM

Forire-nurgc-s from unni ligated vu,lcncc to, let us "/• » .'"J, f '
Ijv the wiisf threat ruiu" fhc gamut liom spccific verbal ihua oi br.in- i , «<!Lung aweapon to asubtle f'HC'Im
child and_iin_adu]t thereJ$_id«vay_Jn_!b£J.>i!lUf""" '̂-- '̂-% '̂'-'"^)'';;-"^^lb«r".l!^i^:^vi.liTe"disparity in sircngth and ^
pr-J^c-nt factor. Aman, even though a stranger, js_jnj;n_ajuhj^.a|̂ / ^
superior posi^on.

''"?S'T=?Sa:,.iLnu,n,l>cr of h.l.ro..xu»l »EBrc»or, ..l... .!« force

•t la

Siuts. and Pen'erts, 20 Soc. Prou. 1031 (1972).
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committee made iliis same important age classification. Tlie_Model_renal
Code and the Proposeil l->dprnl nriminal Code denominate as "rape"
sexual iniercourse by force, threats arid other means, including such
conduct with a female less than 10 years old. Tll£_sa!n^ge_maiLs_.off
"sodomy" as a crime under those proposals. Delaware adopted d^age^
oT 12; Jhe Proposed New Jersey Code recommends the same age(JiiiJ95.');i
^•ven" states" fixed tlie age of covsenl ror^exual_^intcrcourse at^l2 and in
several^ jurisdictions the age wiis lower.^"'

Just as tii^ere are logical reasons for making distinctions leased upon
the age of the victim, there are efpjally good reasons for penalizing actors
17 years of age or older more severely than those less than 17 years old.®"

^he latter are processed as jnveniles unless certified for trial in the circuit
Icourt. At 17 the average juvenile—certainly the male of the species—is
Wxually mature anti experienced and probably physically superior to the
average female of 14 or 15.^® Below the age of_17 the average nia}e_hfts
less judgment, socialization^iul self-restraint than the average |)erson in

"IhV large*"dassTbove "n years of age. For these reasons and others sexual
assault, deviate sexual assault, and sexual abuse are given a higher offense
grading wlien committed by actors 17 years of age or older on I'l- or 15-
year-old victims ^han when com!nitie(H)y_persoi)S_undcr_l7_years_of_age^.

D. Choslily. I'romisaiily, Charncter. nud Repulation
Chastity and "good repute" are mentioned in only two Missouri sex

offense statutes.*® However, evi(!ence of chastity or lack of it and good
character or reputation or lack of iliem may creep into any sexual offense

37. Moiitu 1>KNAI. CODK § zo?.-}. Comment at 251n.l26 (Tciit. Draft
No. -1. 1955).

38. Some criminal code revision proposals predicate habuity npoti tiie age
differentia) hetweeu acior aiul "vitiim." ratlier ilian fixing a specific age liclow
which those actors not using forcible coinpulsiou will not incur maximiiiu lialtiliiy.
See ^eueraily Comment, Hex OHenses aiut fcriul Codt; Kenision itt I'l
Wayne 1.. lUv. 931, ;JI5 (lOGB).

31). The Kiusey Jiistitute iliil not attempt «o study sex^^offenilers, mider lb
years of'̂ agerTlrst, youiTgcr persons ^re 'Twnltowed up anH coticcalc<l liy Hio
iccret ami aiionyntout woikingsi of the juvciiilc court system. Sccoml,

The tnnle in the last half of his leeiis is ordinarily a ptiysical athiU
or essentially so .... We cannot rule hint out of adulihooil on the
basis of poor judgment or impulsiveness, for he has no monopoly on.
ihese attributes .... At any rate, by aye 16 (he average niule luetMs at
least the minima) requirements for athilt life; he can function in society
as an adult if penuitted to do so, and he knows what society cxpects of
hin».

OiiDiiARD, jtipra note II, ai 11. Btu the human female is ecptally reatly for adult
hood at age )G. Id. at IOC. I'entiuists wotdd aurce and dcL'Ojiijgc
rrimination between the sexes, such as a two-year leadtime" implicit uy the
CuinumT(?e'Pf)ropos;ils. Noic7~iff* OiscTiTninutioii in the Cn';/iinn/ Law, 1) (..ium.
L. ){.£V. -IfifJ {l'J73). We say "iiiiplicii" because the term "aciois" is neutral so
far as the Proposed Cotle is coucerncd.

•10. See § 559.300. USM.) IWiO (carnal knowledge liy a person over 17 of
any unmarried female t>etwcen the ages of 10 and 18 of previously chaste
chamcttr) and § 559.310, llSMo 19(>9 (seduction of any unmarried female of good
repute under age 18).
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trial in several ways. As aresult, aconsiderable nn^ttnt

that the defendani-s 'oath-helpers' wre likely to peipetrate
E. Consent

Some of the semUffe-^^" ,heXr£E2!«!-£'̂ requi^primLn,„ck :r conL:t(!55^3^ not.^ The pobcy .lec.s.ons of
the committee were based TTj^rt iipon tl.e following.

I. Lack of Consent in General

One convenienl classificaiio,, or sexual otrenses is basc.l "P""
presence or absence nl
no .liscnssion, becauseJacLi^Lj£!H?UlJimJ!e_,B, M
threats or force overcoming lei^ojiaiilcacsistiingg: 1—;

41. The Missouri cases
It would sei-ve no useful purjiose hcrL „g„g,„iiy Mibey, The Trial u/ n
Kfissouri probably ^llows T/ie ric/i>ii in a fomble
}int>e Case. 11 Am. Ckim. L. lUv 309. 3-' 3,3 (,.J73).

<['1 -1 W. Ulacksione, Co^^Ml•:NIARlts ^13. /-Tpni Draft No. 1955).
43 Moni-i. I'HNAt. Code § 207.-1, Comnieiu at 251 t. Datt tv ,
15. N™ .li'ciup.w .1,. criminam* or
Mistake as to Jgc. (a) W icnevt ,h/. n .u of M, it is no defenseconducttiepends upon a chihl s bcmg 14 vears ohl or older, (b)
that the defendant believed the ' J. U,p,„.U upon a
Whenever in this Chapter '.he defe.ulant

in chapter 11 unless specifically set out in the definition.
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force may tlicn be divicleU iiuo two subclasses: (a) those involving in-
^[lacitated victims, nnd (b) those involvinK others. The cases involving
incapacitated victims require no explanation; those victims are incapable
of consent, so thai no sliowing of lack ol consent neetl be muUg^_Tlie
mistaken consent cases will be (iiscnssed n^hat leaves a class oT

- - victims i)oi iiicaiVaciiaictl j^hysically or mentally, a class that may be siiIh
ciivideil_iiito_thpse under 10 and those IG years ol age anti ojdgr. J

Y --Those tinder ICyears of age are L-.ipaWc,~ iinder "the rro[)Osed Coiie, ^
of consenting lo only one net (sexual contact).^" Tins exception is a rccogni-

—tion-TTf"tliF7acis of Iirer~STairy~^iiIdreirTPor 15 years of age and some
much younger iiululge in "lieavy petting." This conduct is not only com
mon but probably normal in the- psychosexual development of cliihlren
in these age groups who are not inhibited by other influences. It may
involve the touching of the female breast or touching of the sexual organs
of cither or both parties. If consented to it should not be criminalized.'"

2. Consensual Deviate .Sexual Intercourse Between Competent Adults
Not Married to One Another

The Proposed Code makes it a crime for any person less than 1_7.years
old to engage in deviate^xualjntercotjrse with any other person of any age
to whonT lie is not manietl." Con^iTfis tlefense, and whether the act
look place in private or in public iTTrrelevant. Thus, Missouri's existing
policy criminalizing such conduct would be adhered to with only two
exceptions: (1) persons married to one another would not be punishable,
and (2) four classes of the crime would be created with differing penalties.
Bearing in mind the first underlying exception (persons married to each
other), the futir classes would be dill'erentiated according to age, capacity
to consent, and the use of forcible compulsion. It would be sexual mis
conduct where both parties were over 17 years of age,®' deviate sexual
assault in the second degree where one party was 17 or older and the
otiier party was M or 15 years of age,®' deviate sexual assault in the first
degree where the actor was 17 or older and the other party 12 or 13 years
of age or incapacitated,"* and sodomy if forcible compulsion was used
or if the victim was uniler 12 years of age."'

The committee's decision to continue to make it a crime for com

petent, consenting atlults not marrietl to one another to engage in deviate
sexual intercourse in private may provoke more controversy than any

48. |)t. IV. § 3 (b) of iliis article.
49. I'Hoi". New Mo. Ckim. Cotlc § 11.120 (1973).
50. I'lic raiionale is as to "heavy petting" between cantcmporariei

"[p]rivaic iiioruls iiiuu be relied iipon lo regulate personni l)chavior. and criminal
sanctions arc inuppropriuie to punish a breach ol lite moral hiw." 1'koi'. Ky. Cuim.
Cout: § 1127, Cuinnicnt at 138 (IU71).

51. I'Koj-. New Mo. Crim. Code § n.OOO(l)(b) (]<)73).
52. Id.

53. /<f. § 11.080(1).
5-t. III. § ll.070(J).
55. Jd. § ll.OfiO(l).
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other part of the committee's work," A vociferous, militant, well-orgf
minority with an increasing nundjer of adherents and encouragement
many places may vigorously challenge this provision of the Proposed C
They will be met by powerful opposition, equally vociferous, militam
well-organized. Religion, morals, the medical and social sciences, pc
legal administration, and consiiiutional law will be drawn into the
and called upon by both sides for support.

The arguments pro and con have been marshalled so well by i
that it seems unnecessary to pitch them against one another here,
over, it would be impossible to state authoritatively which argtimen
majority of tlie committee consideretl valid. The committee was at
consistent, because it also decided to criminalize other "crimes wi

victims," such as certain aspects of gambling, abortion, prostitution,
junna use. nnd obscenity.

Three major lines of reasoning may be urged in support ol the
mittee's position. The first is derived from Lonl Devlin: A cor—,
morality is a necessary bond holding society together, and "mai
wlucli needs society, nms^paj[^ the price^ by sacrificing some of iis
to otherwise unlimited freedom. The whole deadweight of sin cann
put upon either the crjminal law, which deals with minimum sian
of conduct and punishment, or the moral law. which establishes maxi
standards and relies upon teaching, training, and exhortation. Ri
or wrongly, most Mlssourians today regard homosexuality as imn
if the law fails to support that notion, disrespect for law and a g(
loosening of the bonds of society must follow.

56. "The proposed change [decriminalizing consensual .kIiiU sodomy
the Proposed Maryland Criminal Code] prcscnii an issue ol kgi&laiivc
which may well rival.capital putlishnjcni and ajjonion in jts poieniial lur an

, jjubhc cpnlrovei'Sy." l-islicr, The Sex Oljender i'rot/ixiotis o] llie }'i^6]joscir
Aluiyland Criiniitnl Code: Should Piivale Conscitling Adult Ilomoscxut
havioT lie Excltided?, 30 ^fD. I.. Rev. ill (1970).

The topic lias provoked a grcai deal o( law review comineniary. Set
Canior, Deuialioti and Ihe CTintiiial l.nui, 55 J. Chim. L.C. It I'.S. Ill (
Spcnce, The Law of Crime Against Nature, 32 iN.C.L. Rev. 312 (l{)5J); Con;
(jOuernmenl-Crealed Einfiloyuieut Disnbililies of Ihe Homosexual, 8L' IIai
Rev. 1738 (10(51)); Note, llomosexttalily and Ihe l.aiii~Aii Oveivlew, 17 I
Forum 273 (1971): Project. The Comeuliiig l/oniosexual and ihe /.au
F.nipiTicol Study of Enlorcetnent nnd Adniiniitralion in I.os i-ln^elej Coun
U.(..L.A.L. Rkv. (513 (11)15(5); Coinnieni, Deviate Sexual Itehaniin Under ihr
Illinois Criminal Code, 1UG5 Wasu. U.L.Q. 220 (I9G5): CoiiiuieiK. I'rivate
sensual Homoscxtuil iiehavior: The Crime and Jls linjorcemeni, 70 Yale I..
(11)151).

'I'lie authors of the Model Penal Code <leci(led lliat consensual adiih d
sexual intcicourse should not be a crimc. The drarislfiai ol new codesTo CiiTil
Ke!uucky,..MjdiiBail,-iiiKLNi:wJeriey_iiKrecilwa».sli!,lj!!E_dc3fisi'ieii_flf.tlic.l'ra—
New Federal Criminal Cotle. So 'ht|.thc_ltgi5t4lurc5.,9f....!l!'npi!_i!!Hl—.
enacting iheir new criinjnal.tQdc}.

57."Tlie~'wjdcspread or(;anizauon of homosexuals for helier treaime
society in leniis ol social acccpiaiice. equal job oppuriuniiies, and freedom
criminal prosecution may not be discoiinieu. nuni|direys. New Slyles in /
sexual Manliness, Thans-achon. Mar. 1971. at 39.
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The secomi point is iliat a majority of the people in Missouri still
regurd hoinosexuriliiy as disgnsting, degrading, degenerate, anil a threat
to society. VVheilier this is rational or not, so long as the feeling persists
the majority will insist that its tondenination be reflected in a ]»osiiive
manner in a criminal coite even il it is unenforceable. It has the right
to <lo so, subject only to consiiiutinnal limitations, ami it has the political
power to make its notions of the Good become True if not Beautiful.'®

Tlie third argument cautions practicality in politics. If the Proposed
Code does not make consenting ailidt hoinosMuality_i^crime, the_legisla-
tin-e may react vioTerul7~a~«l'reject the entire Proposed Code, leaving Mis-

~Sourr \Vrih~'manylii\«,'Tn"diTdrtVglliose'on "sodomy, \mreformed and much
worse than the compromises proposed by the committee.

None of these arguments is susceptible, of reasoned anil reasonable
analysis. This is not to suggest that (he committee weaseleil out of its
obligation to construct a rational criminal code by adopting a narrow
construction of its commission. Legislators have a tlual responsibility to
legislate wisely anti to reflect the wishes of the constituencies tliey represent.
The antinomy can be resolved only by some reasonable acconnuodation
of the one to the other. The committee's approach involves an attempt
to reflect-aociety's general disapproval of consensual deviate sexual inter
course while dealing more justly with offenders.

3. Mistake as to Capacity to Consent

Sexual intercoune, deviate sexual intercourse, or sexual contact are
crimes tmder the I'rupused Code when committed with a person who is "in
capacitated." The comment .to section 11.010 defines "incapacitated" as
"that physical or mental condition, temporary or permanent, in which a per
son is unconscious, luiable to appraise the nature of his conduct, or unable
to communicate luiwillingness to an act," and provides that "a person
is not 'incapacitated' with respect to an act coiiunitted upon him if he
became unconscious or unable to appraise the nature of his conduct after
consenting to the act." Section 11.020(1) (a) of the Proposed Code then
provides:

[W]henever in this Chapter the criminality of conduct de
pends upon u victim's being incapacitated, no crime is com
mitted if the actor believed that the victim was not incapacitated
and belicvetl (hat the victim consented to the act. The burden

ol injec(ing the issue of mistake is on the defendant, but this iloes
not shift the burden of proof.

58. The majority does not invariably prevail, of course, Organizetl minority
groups with wcllcoiiceivcd, udct^uatcly fiuauccd, and properly j)ropa(;an[iizcd
"f»ower plays" dcienniiic ilie iiliiiiiaic Icgisliuive result in some c;riiit;il cai>es.
See, e.g., Roby, Politics and Criminol Imw: Revision of the h'cw York St<\te Penal
I.axo on PTOstitution, 17 Soc. Pkoh. 83 (I'JG'J) (liisiory of New York I'uiial Code's
piosiitution |>ruvision).
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All of these sections are in substantial accord with existing Missour

law. Uis important to note that "mistake as to c-apacuy J""'
be distinguished from "mistake as lo age," which is covered as a separat.
part of section 11.020.

a. Capacity to Consent

The law is clear enough as to what constitutes physical incapacit
,0 consent." As to pet^ons mentally incapable of conseuitng. M.ssom
cases have held .ha. a woman wi.h "weak in.ellec." may "•
of conseii. .0 in.erco.me." Some of .he decisions ind.ca.e >1"'
must be able .0 unders.and immoral na.ure" of .he ac. AUhoug
no issue was raised as .0 .he proprie.y of .he charge .0 .he "T.
cases q..o.ed withon. disapproval ins.n.c.ions presen..ng .he sue
„he.her .he vic.im was of such ••u..50.i.k1 mind or of such weak
or iiuelhgence" or of •'siich weak and .lisordered numl
able ".o comprehend .he na.urc and consequence of such ac, and coul
not understand right from wrong.""

The vight.from-wrong test sho.dd not be applied in determmtr
mental capacity to consent to asexual act for several reasons. The statuf
do not attempt to define or condemn immorality, except in the area .
consensual sodomy. Curreiu Missouri law
of mental capacity to perform various acts may differ widely. Lven tl
Mental Responsibility Law differentiates between mental capacity to cor
mit crimes and mental capacity to proceed at vanous ^
Here we are concerned with a very personal choice by the victim raih
than the actor. The interests to be protected so far as adults concern
are the individual's right of privacy, bodily integrity, human dign.ty, a.
freedom from disiusteful or traumatic sexual experiences.

b. Mistake as lo Capacity to Consent

The Proposed Code again is in substantial accord with existing M
souri law. under which a defendant is not guilty of rape of a person iiie
.ally incapable of consen.ing unless he h„om of .ha. incapnci.y provi.h.
of course, .ha. ihe vic.im appeared .0 consent and force or .hreals w<
not employed."' The defendant's knowledge is snhjecively .es.ed, .hou;

59- Sexual i.ucrcourse "'d, a wo.n.i. wl.a

" Wdc" 1!)" B'j's.W- '(m'j) (.lieu,11,The same rule undo„b,c.Ju^ie ,o avlS. rcn.l";e,l .,nc„„>cfo„. ll, force. .(r„„. or ,lr,nt. or a,.er.o,,
,,'akl».e.l as .o be i„ca,,;,l.le

Sl IZl SdSler^Ss Mo. 561, ITS S.W. 1072 (l'JI5); Sta.e V. Wan
I'&bM.lcr^M .I.I0. 561, 17! S.W. 1072 (1015); S.a.e v. Willl.

Mo. B97, 136 S.W.2d 1008 d'"):
„eld"le, l«6 S.W, 09G (Mo. E.i 011)? S.
173 SW J072 (1915): State v. Warren. 23.! M"- '"• 'VI Cunningham.SoO Mo. 382. 12 S.W. 376 (1889).
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proof of constructive knowledge may be made by circumstantial evidence."
The actor's mistaken belief as lo mental capacity to consent is distin
guishable from his mistaken belief that the victim was of a sufficient age
to have the capacity to consent, because while every person is presumed
to be sane, there is no presumption that one has attained a certain age.
Further, for reasons of public [)ohcy the onus should be on tlie actor lo he
certain that his victim is not under age.®'

F. Forcible Compulsion aud Oilier Aggravating Circnntslances
1. Force and Threats

The JVoposed Code provides higher penalties for^illegal sexualjntetj
course, deviate sexual intercourse, and sexual abuse ("sexual contact )
where ihev are accomplished by "forcible compjds[on." a phrase defined
in section 11.010 as "cither (a) physical'force 'that overcomes reasonable
resistance, or (b) a threat, express or implied, that places a person in"
reasonable fear of death, serious bodily injury or kidnapping of himself
or anoiher person." 1 he decision to regard the use of force or threats
as particularly reprehensible in the sexual offense cases was an easy one
for the commitlcc to make. In a very real sense, forcibly rape or soilomy
resemble felonious assault."®/"Rape'subjects the victim not only to the
unaccepied risk of unwanted pregnancy or venereal disease but also to
the likelihood of bodily harm in resisting the attack.

2. Infliction of Injury or Display of a Deadly Weapon
The present Missouri statutes recognize no aggravating circumstances,

such as gang rape, abuse of a position of guardianship or trust, pregnancy,
infection wiih a venereal disease, infliction of various hodily injui'y, or
use of a deadly weapon, as g^oinids for imposing an increased penalty for
rape. Sianues relating to assault and other crimes increase the punish
ment where deadly weapons arc used or ivhere injury is threatened or
committed."^

The committee concluded ihat not only should_rapg and sodomy
be upgraded, increasing the penalties, JVhev^erion5Jnji>fy_wii^^l'ini5i^^
or a deatlly weapori^j^s_d|s[)layed^bu.L.lliaLJ!niplC-Iogic_ic<|iured_§imiJar
treaiment of almost all of the^sexual offenses in chapter 11. This decision,
wliich involved a value judgincnt, gives consiilerably more flexibility in
the application of the law and justifies heavier penalties where these aggra
vating circumstances are present.

V. Pknat.ties

The penalty provisions of other modern criminal codes cannoL-hC-
readily coinparetl with each other or with the Proposed Code for at least

fii. State V. Warren, 232 Mo. 185, IS-I S.W. 522 (1911).
65. State v. lidilcrlc, 18G S.W. 67C (Mo. Eii liaiic 1916) (opinions of Fans,

J. anil Woodson. J.)
(if). See § 559.l[)0. RSMo 19M.
67. See § USMo l%9.
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two reasons: differences in defining and grading sexual offenses, and
differences in alternative sentencing procedures relating to all of the crim
inal laws. Nevertheless, there is rough agreement on several propositions.

First, it is difficult for most people to think rationally about the
punishment that ought to be administered to a sex offender. Me is an
"outsider" regarded emotionally with contempt and disgust, one who has
violated not only the criminal law but religions, moral, and social codes
as well. A vast amount of misinformation surrounds all sex offenses. We
know few of the facts that we should know in order to deal with sex
offenders, and we tend to fill the gap of ignorance with myths, mtionaliza-
tions, antl over-piuiishment.®® Second, the most serious types of offenses
are rape and sodomy; less serious are the sexual contact cases; the least
serious are the noncontact offenses. Third, where the actor applies forcible
compulsion or where the victim is a prepubescent child, sexual offenses
should be regarded as aggravated and tieserving of heavier punishment
tlian wlien those circumstances are not present. They shoulil be upgradcil
even further where a serious bodily injury is inflicted or where a tieadly

-..weapon is tlisplayed. Fourth, most sexttal offenses should he felonies but
some should be misdemeanors, and, if possible, significant differeiuiaiing
factors ought to be written into the law to express the legislature's notions
of the suitability of the punishment to the crime.

Perhaps the most sipnific.Tnt contributions of the ProposctL-Cotle
are a completg ov£rJiauling- of the—sanciions_iinPQSCtl_fQr-.c>iminal -vio-

'Tations and a combination of.nejY_Jl}eth9t!s_3lKlJmprpye<l .qI«L!»C11»0'Is
for dealing with convicted persons. A full treatment of this subject is
beyond the scope of this article. Suffice it to say that the committee's pri
mary goal in classifying_and_grading the sexual offenses was to enable
the /ct'"/«/.HI?_'̂ '?''«'l)'-lQ-Proyi<J?-f^r-'-!5ni-iype ai>(l- rangc..«rpiinishineiu
suftable lo the cn'r»e_rather than to the_/>grio>t-Committing-th&-crime.-

"Th^efore, it is at once obvious that ihe committee's recommenda
tions as to separation or classifications of different types of crimes are
merely albeit carefully reasoned ones. If the general assembly
thinks that indecent exposure ouglit to be a class A, H, C, or D felony
instead of a class A misdemeanor, then its will can be done.

There was little, if any, dissent within ihe committee as to the penalty
recommendations in the Proposed Code. Forcible rape and sodomy and'
sexual intercourse or deviate sexual intercourse with a child luuler the
age of 12 years ought to be heavily punished: in the aggravated cases
these offenses deserve a class A felony designation."" Sexual intercourse

C8. Little agreement exists among legal antl piychiatric experts as_iQ_w|»at_
may^prop^y be rct-artlcd aL.scx offenses or as to wliai piinTslinicni sex offcnderj
slioulil face. (Tkduakd, iiifiTti noic II. at 1-15; U. Kaki-man. 'I itE StxuAU Okkknukr
AND His OFFENSiis 4-20. -IMB, 215-90. 104-11 (I95'1): C. Mueixek. l-tc:AL Uir.m.A-
TION OK Sexuai, CoNtmcr 10-13 (l'J6l): Sailoff, Sexually Ddviaied Olfeiulers, -10

- Tkmim.e L.Q. 305 (10fi7).
(){). I'roh. Ntw Mo. Ckim. ConF. § ll.OSf) (1973).
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ami deviate sexual iniercourse Ai^iLll_incapacitated persons_an^ tliQse_j2_
or 13 yean o{_a^c sliouUl not can'y js_5evejc3_pcnalty^ ,cspccinny where
mistake as lo age is no defense antl the victini may liave noi oiily consc[iietl
but deiybcraTely'soU^ Ami so on. through ilie 11 crimes
set out in chaplcr 11.

Consensual adult homosexiial contacis remain, as today, punishable^
under the Proposed Coderilowever Vlebaia^ that dkision may be. a sub-
'stantiaT majority will agree thai the oflense should not he labeled sodomy
or allotted die same punishment as cases i_nvolyingJorcjbl"s_con>pu|sion_or_
deviate sexual iiutTrcourse wuh pcisoj^s_ uiuler.J6__ycars_oE age.

VI. Summary ANu'Conclusions

TIjc Proposed Code would make no essential change in most re
spects in the present Missouri law of sexual offenses. Forcible and
statutory rape would remain severely punished crimes. The age of
consent" of IG years would be retained but would apply to all sex offenses,
including the prohibitions against touching in the current cliild molesta
tion statute." Consensual adult deviate sexual intercourse would coniintie,.
to be a crime. butlfie ptniishment_woultl be reduce"d;^persons inarrietl
troncTno'dVJi^jw^^^^ cxe"ni"ijtcd>' The most fretpient sexual offenses-
indccent touVhiitg and indecent exposure-are extended to protect atlidis.
The decisional law respecting consent, incapacity to consent, mistake as
to capacity to consent, resistance, corroboration. prompt complaint, and
instructions to juries would remain tuuHsturbed.

In addiiion to a few minor changes in the law, some of which hav«
been mentioned, a great deal .is proposed by way of pruning, out deatl-
letter statuics, replanting some offenses in other sections of the Code.
a"nd~rTpTa~cing"\'aK'ijelmd"o^^ clear.,modgra-tcrnis^

—riie impovtant major changes proposed are few. Fii^t, the principal
sex offenses (rape, sodomy, and sexual contact) would be split into a
number of graded offenses and labeled "rape," "sexual assault" in iwo
degrees, "sodomy," "deviate sexual assault" in two degrees, "sexual mis
conduct," and "sextial abuse" in three degrees. Under this classification
the four basic offenses involving sexual intercourse, deviate sexual inier-
course, sexual contact, and indecent exposure would be subdivided into
the eleven offenses for the fuirpose ol eradinc the pwiishment according
to the use of forcible com]>ulsion. the capacity or incapatiiy of the victim
to consent, ihe age of the victim, and the age of the actor. Second, tliere
would be one new defense, mistake as lo age, but ii would be limited
to mistake as to the age of H- or 15-year-old persons.'"

70. The only excepiion is that a H or 15 year old could consent to "sexual
contact." Id.,% ll.l20(li).

71. Id., § n.OGO(l)(a).
72. See. § 51)3.230, RSMo 19G9.
73. See Jiaiiilc (pioicd note 4b iuf/ra.
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r The practical eftecis of llic ^goaTs";;(7ric criminal

sexual offenses mayj.ow..bc„aK!l?_:_J ' ,;n„ of pi.nislimenl be-• be eas^r offender L

be^een wba.,Eeo,,.e,^^!i£p^^^ .,.e prosecu^
i-Ure'enforcemenc of sex

tiqn and dcxibilicy nectled for individual cases.
widmut sacrificing the flcxd y ,„out sex

Much remains to be done. „,eir recidivism rates,
offenden. their motivations an • punishment of them-
their amenability to treaiment, an l,e

co.<lina.er,, imo^e., apprnacl. can

be taken to the entire subject. rnntinued We cannot afford- The studies already be6.,„ J J.o.her century and a
to let the substantive criminal 1 .j,cre is somc-pcrmnncnt,
half in Missouri. Kut it will surely lo s resnQnsibiliiy-of-'Coiuiueting_comp^Qdy^rge^!h^i^^^^^ of the
system." Such_a_pi9j^^^^Q^ . ^ dthe wming-assistance-of-the-

':;er beTili^^C en'd ^ Iny great enterprise should also be a
beginning.""

~ .ffcciivclY employe.! s«.cti a body. Poi-nd, Mro-

""4
(1063).
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Appendix: A

HISTORICAI. RF.VIEW OF MISSOURI I.AWS
RMI-AI'ING TO CliR l AlN SEXUAL OITKNSES

A. Rape

Missouri Territorial law punished the forciMc "carnal knowledge" of any
woman by castration "lo he performed by die most skillful physician at ilic expense
of the (crriiory, in case ilse party convicie<l shall not have sufficient property
to pay the same and costs." I Mo. Terr, Laws, Nov. 1, 1808, at 307, § 8. The
same punishmetit was prescrihed lor staves. Id. at 323, § 35. Missomi onaried ilie
same taw (§ !J. at 283, RSMu 1825) sliordy after gainin|; statehouil, with a new
section tO makin|; it an offense to "carnally know and al)use any female child
under tlie age of lU years." Missouri's law provided for castration of slaves for
ra|)e or atieinj)ted rape of a white person.

Scctioii 23, at 170, RSMu 1835 covered forcitilc and statutory rape In
essentially the same lang»ia{;e as the current statute, § 559.260, KSNfo I9f)!).
except for the cliild's aj^e and tlie punishment. I'he statute prohibits "car
nally and unlawfully knowing any female ctiild tinder the age of
years, or . . . forcibly ravishing; any woman of the age of years or up
ward." Under the 1835 law, the ptmishment for whites was imprisonment for
not less than 5 years. I'or any ne^o or nitdatto w))o raped or attempted to rape
a white female, or forced or attempted to force her to marry him, or "defiled"
or attempted to "defile" or take tier away for prostitution or concidiinage, the
punishment was castiaiion. § 26. at 170-71, RSMo 1835. In 1879. tlic lej;islature
raised the age of consent to ]2 years and changed (lie piinishment for rape for
all offenders to death or not less thati 5 years imprisoiuncnt "in the discretion
of the jury." § T253. RSMo 1879. The ai;c of consent was increasetl to 1*1 years
in 1889 (§ 3180. USMo 1889), to t5 years iiL_llll3 (Mu."Laws iTtlTiit 2lb'
S 2V. anti IP IlL^cars in 1921 (Nfo. Laws 7921. at 28ia. § I). Capital |>unishment,
abolished in 1917. >vas restored by Mo. Laws 1919, Ex. Sess., at 779,'§ t.

B. SonoMY

Missouri's sodomy statute, § 5G3.230, RSMo 19fi9, is essentially the same
as I 7. at 20G, USMo 1835. The punishment, initially not less than 10 years
imprisonment, was reduced in {879 to not less than 2 years imprisotnnent. The
present words "with the sexual organs or with the mouth" were added by Mu.
Laws 1911, at 198, § I. The statute provides that "[e^very person who shall be
convicted of the iletestablc and abominable crime against nature, committed with
mankind or with beast, with the sexual organs or with the mouth, shall be
punished by imprisonment in the penitentiary not less than 2 years." § f)(i3.230,
RSMo I9G9.

C. Rape of a Drucced Victim
§ 559.270, RSMo 1969, provides that
(c]very person who shall have carnal knowledge of any wontan above the
age of ]•> years, without her consent, by administering to her any sub
stance or li(]uid which shall produce such imbecility of mind or weak
ness of body as (o prevent effectual resistance, shall, upon conviction be
adjudged guilty ot rape, and be punished by imprisonment in the
penitentiary for a tenn not less than 5 years.

This law is identical to § 24, at 170, RSMo 1635, except tliat (he latter
statute set the victim's age at 10 years. The victim's age was raised to 12 years
in 1879 (§ I25i RSMo 1879), and to I t years in 1889 (§ 3-181, RSMo 1869). U is
tloubtful that this statute is enforced. No conviction utuler it has ever readied an
up|>ellate court.

D. t'OKCINC A WOMAM TO MaR«Y
§ 559,280. RSMo 19C9. provides that
[e]very penon who shall take any woman ludawfutly against her wilt, and
by force, menace or duress, compel her to marry him, or to marry any
otiier person, or to be defiled, upon conviction thereof shall be punislied
by iinj)risonmcnt in the peniieniiary not less (ban 3 years.

This statute is identical to tlie original enactment except that formerly the
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punishment was not less than 3 or more than 10 years imprisonment § 25 at
170 USMo 1635. Tliis statute n>ay have been overlooked in I. i.-l wIilii the anti
prostitution statutes were passed. Asimilar provision, mthe chapier on offe^
Sgainsi n.orals, y 563.010. RSMo 191.9, makes .t a nuxe.l felony, pumsubk
by a tenii of two to five years in prison, for any person lo. luUr aim. t.iU or
detain a fe.nale with intent to compel her by force threats, menace or <lurcss
to marry him or to marry any other person or be defiled.

We find no statute ever enacteil in Missouri making shotgun marriat,es
of mates unlawful.

E. AinmcTioN ok a Woman Under 18 Yilaks of Aoe _
h is a felony punishable by im|>risonmctu up to five years Co take away

any female iinder the age of 18 years from her father n.o.her, guardian or oher
j.e.son having the legal charge of her person, either for the purpose
lion or concubinage." §559.290, RSMo I9C9. Subject to ^' e o
is "the father, mother, g.iardian or other person having the
her person who shall consent to the same.' Id. Ihe statute is tinclunbed sincc
§ 27, at 170, RSMo 1835, was enacted.

F. Guakoian Defh.inc Ward
This statute provides that ,
filf any guardian of any female under the age of 18 years, or any otlter
persfm to whose care or protection any such female shall have been
confidetl, shall defile her. by carnally knowing her, while she remains
in his care, custody or employment, he shall, in cases not oiiienviSL

•" provitled for, be punished by imprisonment in the penitentiary not
exceeding 5 years, or by imprisonineni in the county jail not exceeding
one year and a fine not less t.hpn $t0U. ^

5 559.320. RSMo 1969. When first'passed the punishment -
years im|irisonment or a fine of J500 or both. §9, at 207, RSMo 1835.

C. Seduciion Unoeh Promise ok Markiace
This statute was passed in 1879 and provided tliat [.If any person shall,

under promise of marriage, seduce or <lebauch =;''y
repute, under twenty-one years of age, he shall be deemul guilty of a felony
and i.nprisonc.1 in the penitentiary for not ess than ^ nor more '
or fine'l not over 51,000. Prosecution was barred if the accuscd marra. the
girt before judgment. § 1259, RSMo 1879. I'lie females age was ^
in 1889. § 318(i. RSMo 1889. It was increased to ^1 years by Mo. Laws IR.)7. at
106 § 1. In 1907 the latter half of (he statute was amended to read .is lollows.

' [b]ut, if before the jury is sworn lo try the defendant upon an indictni(.ni
or information, he shall marry the woman thus seduccd, it
bar to any further prosecution of the olfense, but an offer to marry the
female seduced by the party charged shall constitute no <efense to
such prosecution; and in all cases where the <lefen.lani marnes
seduced the case shall be dismissed at the defendants cost.<.
event shall the state or county be adjudged to pay, or pay, •«ny .C""
made or incurred by the defendant when said cause has been dismissLd

Mo. LAWsTgoi'.'pl 239-30, §1. §559.310, R.SMo 1969, is i.leniicat, §516.310. RSMo
1969. provides thai the complaining witness's evidence as to tlie promise o
mariiage "must be corroborated to the same extent required of the pnuctpa!
witness in perjury."

H. Carnal Knowi.edce of Female nmvEF-N Acks 16 and 18
This statute provides that "ti)f a"y |>«-rson over the age of 17 V""

have carnal knowledge of any unmarnetl female, of previously ^
between the ages of Hi and 18 years of age, he shall be
and either iuiprisoned in tlie penitentiary for 2 years, or fmed " 5 «
$500, or held in tlie county jail for not less than 1 but not over .
be subjected both to theJail and fine penalties c
6 559300. RSMo 1969. The lirst enactment was Mo. Laws IKJ5, at 11J, s «-
Mo. lLs 1913, at 219, §2 raised the male's age from 16 to, 7. ' -
female's age from It to 15, an<l increased the penitentiary confinemtnt to
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cxcceding 5 years." The legislature raised the minimum female's age to 16
in 1921, but failed to insert the clinnt;cs regarding the male's age and the punish
ment ihai had been made in lOIS. Mo. Laws 1921. at 28-la, § I. 'I'hc statute was
corrcctcil in § *1301. RSMo 1939.

I. Anut-TERY AND GrOSS LEWDNRSS

The present law, § 5G3.I50, RSMo 1969. is substantially tinchanged since
enactment. The ori^^inal act punished any person living in "a state of open
and notorious adultery or fornication" or K"'''y "open lewdiiesj. or any
notoriotis uct of ]iublic indecency grossly scandalous, and tending to dcbaiicli
the morals and manners of che people." § 77, at 306. RSMo 1625. I'lie penalty
was light: a fine of not over $200 or not over one year in jail or both "at
the discretion of the court." Id. In 1835, the statute was changed to its present
form, providing that

[ejvery person who shall live in a state of open and notorious adultery,
and every man and woman, one or both of whom are married, and not
to each other, who shall lewdly and lasciviously abide and cohabit with
each other, and every person. maiTied or unmarried, who shall he guilty
of open, gross lewdness or lascivious behavior, or any open and notorious
act of public indecency, grossly scandalous, shall, on conviction, be
adjudgetl guilty of a nu'sdeineauor.

§ 563.150, RS^fo 1969. It is said that the statute contains five separate offenses;
finding them, however, is similar to identifying faces hidden in a nature draw-
ing entitling one to a chance for a Shetland pony. Those unable to find the
five faccs tnay see State v. Sckrit, 130 Nfo. ^01. 32 S.W. 977 (1B95). for the
answer.

The court in State v. Dames, 256 S.W. 496 (St. L. Nfo. App. 1923). said that
it is nut the oTSjcct of the statute to establish a censorship over ihe morals
of the people, nor to forbid the violation of the seventh command-
menu ... Its evident object was not to forbid and punish furtive illicit
interviews between the sexes, however freciueni and habitual their
occurrence, but only to make such acts punisliaule as it plainly designates;
acis which necessarily tend by iheir openness and notoriety, or by their
publicity, to debase and lower the standard of [lublic moraU.

Id. at 498.

Early Missouri courts eagerly found technical grounds for reversing convic
tions under § 563.150. As a result, discouraged prosecutors abandoned at
tempts to enforce it. Appellate couris have decided less than 10 cases in the
last 50 years. In the last reported case, 20 years ago, the court reversed a convic
tion, having found that sex in a cemetery at 2:35 A.M., although near a drive
way used by the public during the day, was not sex in a "public" place. State
V. Mctje, 269 S.W.2tl 128 ^St. L. Nfo. App. 195-1). It is not a crime to arrange
"furtive, illicit interviews" in a modern tourist cabin. State v. Parker, 233 Nfo.
App. 1037, 128 S.W.2d 288 (Spr. Ct. App. 1939), or in an old log cabin without
windows, lined inside with clapboards, and the doon> closed. State v. I'hillips,
•19 Mo. App. 325 (St. L. Cl App. 1892).

J. CUNTKIUUTINC TO TilE DEt.INQUICNCY OP A C|IIU>
Statutes on this subject date back to 1907. The most recent one, § 559.360,

RSMo 1069, enacted in 1959, provides that
[a]ny person who encourages, aids or causes a child under 17 years of age
to commit any act or engage in any conduct which would be injurious
to the child's morals or health or who conmiits any act or omits the
performance of any duty which contributes to, causes or tends to cause a
child under (he age of 17 years to come within the provisions of [the
juvenile coitrt's laws], shall be punishc<l by imprisonment in the county
jail fur a term not exceeding 6 months or by a fine, not exceeding five
iiundred dollars or by both. ...

The court, however, "may impose conditions i:pon a person fotintl piilty under
this section and so long as such person complies to the satisfaction of the court,
the sentence imposed may be suspended." § 559.360, RSMo 1969. This provision
is probably directed toward parenu.

SYMPOSIUM-PROPOSED CRIMWAL CODE

K. Molesting Minor wmt Immoral Intent
6 563.1G0, RSMo 1969, enacted in 1919, provides for imprisonment in

ihe penitentiary for a tenn of not more Uian 5 years, or a jail sentence ol noi
over one year, or fine of $500. or both, for „ . j • •

[a]ny person who in the presence of any mmor shall indulge m any
decrnding, lewd, immoral or vicious habits or practices; or who shall
take indecent or improper liberties with such minor; or who shall
Dublicly expose his or her person to such minor in nn obscene or in
decent manner; or who shall by language, sign or totiching such nunor
sucRcst or refer to any immoral, lewd, lascivious or indeccnt act; oi who
shall detain or divert sucli minor with intent to perpetrate any of (he
aforesaid acts ....

Intent is not an essential element of the crime and consent is tiot >
A"minor" is any person under tlie age of 21 years. State v. Chappie, •162 SW.2<l

... 'i, .i._ I ivfiri nf sexual olfenses,707 (Mo 1971). IJccause the statute jiroscribcs all types ol sexual offenses,
including rape, sodomy, toudiing. indecent exposure, and even nieie mention
of sexuaT intercourse, tlie tnie "age of consent" in Missouri is years.


